Re: Consultation paper on Small Claims Tribunal Ord. (Cap. 338) – Costs 
Overview of the Consultation Paper

1.1
The Consultation Paper contains 3 legislative proposals put forward by the Administration:

(i)
to limit a party’s entitlement to costs on appeal to the Court of First Instance from a decision of the Small Claims Tribunal;

(ii)
to clarify a grey area as to the recoverability of a solicitor’s or barrister’s advisory or drafting fee under section 24 of the Ordinance; and

(iii)
to amend the Labour Tribunal Ordinance (Cap. 25) and the Minor Employment Claims Adjudication Board Ordinance (Cap. 453) in a similar manner.

1.2
The first of the above proposals has been put forward by the Administration as a response to the decision in So Sai Ming v. The Kowloon Motor Bus Co. (1933) Ltd. [1997] HKLRD 909 wherein the successful party to an appeal to the Court of First Instance from the Small Claims Tribunal was awarded costs of the appeal including the costs of legal representation.  The result in So Sai Ming is perceived as contrary to the policy behind establishing the Small Claims Tribunal which was to protect litigants with small claims against potentially disproportionate legal costs.   

1.3
The Administration has proposed that a party’s entitlement to costs on appeal should be limited to the same kind of costs as are recoverable in the Small Claims Tribunal itself, in particular excluding the costs of legal representation.

1.4
The Administration’s proposal of expressly excluding lawyers’ advisory fees or drafting fees from costs recoverable under section 24 of the Ordinance is based on similar policy considerations.  Currently, section 24 of the Ordinance does not expressly prohibit the award of such costs.  Whilst there is no empirical evidence whether and if so, under what circumstances and how often lawyers’ advisory or drafting fees are awarded to a successful party in the Small Claims Tribunal, the Administration nevertheless argues that there is a risk that the Small Claims Tribunal might make an award of costs which includes lawyers’ advisory or drafting fees; and that such an award would be contrary to the policy of the Small Claims Tribunal which is intended to provide an informal (and not over legalistic) setting for the resolution of disputes.  

1.5
The proposal to amend the Labour Tribunal Ordinance (Cap. 25) and the Minor Employment Claims Adjudication Board Ordinance (Cap. 453) is intended to ensure that similar regimes on costs apply to the various statutory tribunals.  

Costs on Appeal

2.1
A number of arguments for and against limiting costs on appeal have been exhaustively set out in the Consultation Paper and we shall not repeat them here.  

2.2
Whilst we have no doubt that So Sai Ming was correctly decided under the existing law, we note the Administration’s concern that a party who invokes the jurisdiction of the Small Claims Tribunal should not be exposed to potentially disproportionate costs when the matter goes on appeal.

2.3
However, we see no reason why, as a matter of principle, a successful party to an appeal should be deprived of his right to have his costs indemnified by the losing party.

2.4
Further, we do not believe that the mischief can be eliminated merely by limiting the recoverable costs on appeal to the same kind of costs recoverable in the Small Claims Tribunal. 

2.5
Appeals from the Small Claims Tribunal lie to the Court of First Instance only on points of law or jurisdiction of the Tribunal.  As it was pointed out by Pang, J. in So Sai Ming (at p. 911I), it is inconceivable that at the appeal hearing, the parties, being lay persons, could be expected to understand and argue on the legal issues involved.  This being the case, costs of legal representation would necessarily have to be incurred by both parties whenever an appeal is brought.  

2.6
The costs of one of the parties alone can easily exceed the amount of the claim (max. $50,000). In most cases, if the successful appellant were not allowed to recover the costs of bringing the appeal, the right of appeal would be worthless to him.  (There are exceptions.  One notable exception would be where a party regularly contracts on a standard form and for whom the decision of the Tribunal in a particular case might have wider ramifications).  Equally, there is little justification for forcing a successful respondent to bear his own costs of defending the appeal (the bringing of which is not of his own choosing).  The effect would be to put respondents to appeals in an invidious position of having to choose between his rights and his pocket.

3.1
We agree with the observation of Pang, J. in So Sai Ming (at p. 912F) that “the applicant’s concern that the amount of costs to be borne by an unsuccessful litigant would be disproportionate to the amounts claimed in the action is more apparent than real.  The position is that the court can, as a matter of discretion, refuse to award costs to the successful party in appropriate cases.  It would suffice for me to say that the courts will examine the circumstances of each case closely before a cost order is made.”

3.2
We would add that even where an unsuccessful litigant is faced with an order of costs against him, he is always protected under the normal rules of taxation.  On the party-and-party basis, only costs necessarily and reasonably incurred would be allowed.  A successful party who unjustifiably incurs legal costs on a relatively straightforward appeal would not be able to recover all or any of his costs from the losing party.

3.3
Although we do not have the relevant statistics before us, our own experiences suggest that the number of appeals from the Small Claims Tribunal in an average year is no more than 40.

3.4
In light of the above, it may be argued that there is no need to change the existing law.  As a general rule the award of costs is a matter for judicial discretion.  It would be unnecessary and undesirable to fetter the judicial discretion to award costs in the case of appeals from the Small Claims Tribunal because the judge, who has heard the appeal and is most familiar with the facts of the case and all the surrounding circumstances, is in the best position to make an appropriate costs order to do justice in the case before him. 

4.1
If changes have to be made, one possibility would be to extend legal aid to cover appeals from the Small Claims Tribunal, subject to means-testing.

4.2
If the extension of legal aid as suggested above were politically not feasible, another, more radical, alternative would be to consider abolishing the right of appeal from the Small Claims Tribunal (perhaps coupled with a more liberal use of the existing mechanism for transferring complex cases to the District Court).  

4.3
The cost of bringing an appeal in small claims cases is invariably disproportionate to the amount at stake.  Further, the small numbers of appeals brought suggest that in practice, the right of appeal is rarely resorted to.  In any event, in appropriate cases, the remedy of judicial review would always be available as a last resort.  In the circumstances, it may be argued that the existence of a right of appeal is both unnecessary and inconsistent with the policy of Small Claims Tribunal Ordinance.

Barrister’s / Solicitor’s Advisory or Drafting Fee

5.1
The Administration does not draw any distinction between the various situations in which a litigant might be claiming for advisory / drafting fees.

5.2
In our experience, advisory / drafting fees come in many guises.  At one extreme is the case where a litigant pays a lawyer to prepare an “advice” which is then submitted to the adjudicator as if it were a written submission.  The practices of individual adjudicators vary, but as far as we are aware, such written submissions are not encouraged by the Small Claims Tribunal and a claim for the drafting fees of preparing such written submissions would almost certainly be disallowed.  At the other extreme would be the litigant who goes to a solicitor for a simple advice on his legal rights.  The question then is whether the amount incurred is reasonable.

5.3
We do not agree with the Administration’s view that allowing a litigant to claim lawyers’ advisory / drafting fees would necessarily be inconsistent with the purpose of setting up the Small Claims Tribunal.  There is no reason why, in suitable cases, a litigant would not be allowed to claim the reasonable costs of obtaining legal advice.  The matter can be safely left to the discretion of the Tribunal.  In the absence of clear empirical data showing widespread abuse, we do not believe that the case for change is made out.

Other Ordinances

6.1
We recognise the force of the argument that costs provisions in the various statutory tribunals should be the same.

6.2
However, the argument is not one-sided.  In particular, the principle that costs should not be disproportionate to the amount of the claim does not apply with equal force in the case of the Labour Tribunal, where there is no monetary limit to jurisdiction.

6.3
Whether the other ordinances should be amended in a similar fashion would depend on the changes to the Small Claims Tribunal Ordinance eventually adopted.  In view of our comments above, we feel we are unable to comment further at this stage.

Dated the 25th day of September, 2000.
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