SUBMISSION OF THE BAR ASSOCIATION

TO THE CONSULTANTS ON THE REVIEW OF

LEGAL EDUCATION AND TRAINING IN HONG KONG
1. The Bar’s submission makes two assumptions:

i) The LLB course will continue to be for three years and the PCLL course will be one year.  Whilst ideally either the LLB course should be extended to four years or the PCLL course to two years, we recognise that this possibility is constrained by available resources and we therefore proceed on the assumption that the present length of the study course will remain unchanged.

ii) The Bar Association will resolve in due course to amend its Regulations to provide for an entrance or exit examination to or from pupillage, and a compulsory ALE course for pupils.

2. On these assumptions we propose only to make submissions in regard to the PCLL course.

3. The criticism of the shortcoming of the current PCLL curriculum from the point of view of training barristers is discussed in paragraph 6.3.1.7 of the Consultation Paper on Legal Education and Training.  We consider that the curriculum is too much solicitor-orientated.  The Paper also raises the role of the ALE course now provided by the Bar.  The issue in the Consultation Paper is stated thus: “so the question [is] whether the course should either:

· be paralleled with a PCLL for barristers;

· be more generic; or

· contain a Bar elective, ie some optional subjects directed to work at the Bar”.

4. The Bar’s submissions are predicated upon the above and are set out hereunder.

5. The first half of PCLL the academic year will be taken up by general legal subjects for all students and the second half by subjects pertaining more particularly either to practice as a solicitor or as a barrister.  At the half-way stage, the student will have to elect which course he wishes to follow.

6. Insofar as the general nature of the course is concerned we believe that there is a legitimate degree of doubt as to whether matters of practice and transaction skills in handling actual cases can be effectively taught in an academic institution.  Much of the skill of a practising barrister is acquired through accumulation of observation and experience and is not something that can be imparted by any tuition.

7. With this in mind we make the following observations:

Accounting

The present accounting course is directed solely towards the maintenance of solicitors’ accounts.  We believe that a basic knowledge of accounting is however desirable for all lawyers and therefore the subject should be taught in the first six months.  In the second six months those who opt for the solicitor’s course may then pursue more advanced accounting.  We do not consider it necessary for the potential barristers to study accounts in the second six months.

Advocacy

This is clearly desirable for both branches of the profession but more particularly so for barristers.  However we recognise the real difficulties that the universities face in teaching advocacy, by way of inadequate resources and lack of experienced advocates.  Our view is that only the general theory of advocacy and elementary practical courses need be taught in the PCLL course, preferably in the first six months.  During the second six months, those on the barristers course may do further practical exercises depending on available resources.  Thereafter the two branches of the profession, through the Advocacy Institute for solicitors and the ALE for barristers may give instruction to their members to the extent and in the manner they see fit.

Drafting

Presently the drafting course is limited to the drafting of commercial agreements and the like, peculiarly for solicitors.  The course, ideally, should encompass the drafting of pleadings.  Acknowledging the real restraints on resources which exist at the universities, we believe that the basics of drafting pleadings should be taught to the “barrister” course in the second six-months.

Professional Practice

In our view a disproportionate amount of time is spent on this subject.  While its importance to practice cannot be overstressed, we believe that familiarity with the Law Society’s Code of Conduct and the Bar’s Code of Conduct are matters which should more properly be handled during the solicitors’ training period and pupillage.  We note that in any event a disproportionate amount of time is spent on solicitors’ practice.  It is our view that this course should be eliminated from the PCLL, at least as far as the barristers are concerned.

8. These are the only submissions we make in respect of particular courses.  We note however that the elimination of many of these courses from the potential barristers’ curriculum would leave time for the study of other subjects.  We recognise that it is important not to overload the student’s curriculum but we consider that the study of more substantive legal subject could only be to the benefit of the new barrister.  We recognise that other subjects to be taught will depend upon the universities’ resources but suggest, given Hong Kong’s unique status as a bridge between the Common Law System of England and the Chinese System, that a study of Comparative Law, including legal systems in Europe would be an advantage.  Additionally, our experience shows that subjects such as International Trade, Intellectual and Industrial Property Law and advanced courses in Land Law and Company Law would be advantageous.
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