POLA LUNCH SPEECH ON 21 NOVEMBER 2003
AT THE ISLAND SHANGRI-LA, HONG KONG 
Distinguished guests etc.


I have pleasure in welcoming you to this lunch on behalf of the HKBA.

The HKBA is the other branch of the ‘divided’ profession that the SG referred to yesterday. We may have our differences from time to time on legal and professional issues but I hope that we are never divided in the biblical sense meaning ‘If a house be divided against itself, that house cannot stand’ (Mark 3, 25). The ‘house’ that accommodates and shelters us both and indeed the people of the HKSAR is the rule of law. No factional advantage is worth jeopardizing that precious commodity.

As for being a divided profession, its probably right to say that if you had to start from scratch and devise a model for a legal profession you might not come up with an institution like the Bar Association. But time is too precious to re-invent the wheel. The institution works and has its advantages, not least the fact that you have two hosts and get to eat two meals instead of one.

I heard yesterday about some of the topics that engage and concern you as leaders of the profession in your own jurisdictions. The problems of opportunistic legal-economic migration, a more politic term than ‘invasion’ perhaps, the problems of disciplining errant members of the profession whilst not appearing to operate a closed shop and the problems of maintaining independence in a climate of regulation in the interests of the ‘greater good’ and national security. It is all very perplexing. Tackling such problems-and they are problems in HK as nearly every where else-seems a thankless task. It makes one wonder why bother with the job of being a Bar leader.

I want to remind the posts you occupy are worthwhile posts. Why evenings spent discussing mundane and irksome issues on your bar council agenda when you could be at home with your family. Why you should drag yourself half way round the world for a couple of days living out of a suitcase to listen to the likes of me when you could be enjoying pursuing recreational activities like or watching football on the t.v. (rugby football in the case of our Antipodean friends but probably not next Saturday if you are a New Zealander).

These things are worth it because they are necessary to preserve the image and integrity of lawyers. 

It is worthwhile reflecting for a moment on what is a lawyer or, more particularly, a ‘true’ lawyer is.

We can put to one side the witty and sometimes not so witty disparagements of lawyers often born of disappointment and envy. My favourite disparagement is Ambrose Bierce’s definition: ‘Lawyer, n.: One skilled in circumvention of the law’. That is a sad reflection of a plain fact of life that if there were no bad people there would be no lawyers, good or otherwise. 

We can also put aside reproaches to our consciences. I like to think that all of us here are not the kind of lawyer Jesus spoke of when he said Woe unto you also, ye lawyers! For ye lade men with burdens grievous to be borne, and you yourselves touch not the burdens with one of your fingers
A true lawyer-one that does not regard the profession as a kind of superior trade.  A distinguished Italian jurist drew the distinction between the former and latter when he said:



The difference between the true lawyer and those men who consider the law merely a trade is that the latter seek to find ways to permit their clients to violate the moral standards of society without overstepping the letter of the law, while the former look for principles which will persuade their clients to keep within the limits of the spirit of the law.

I am not for one moment suggesting that the true lawyer is an unworldly father confessor or cloistered spiritual adviser. There is a lot of truth in what Dr Johnson said about that ‘they know life practically’. They are not ‘shrinking violets’. In the words of a leading Chicago attorney asked about what makes a good lawyer, replied ‘Lots of scar tissue.’

A true lawyer knows instinctively what is right and will use the law to achieve the goal that he considers just. The law is the standard and rule of his conduct. Judges rely on that fact. Without lawyers of integrity the public position of a judge laying down the law is precarious indeed. When lawyers of integrity are at work in the courts the result may further the private ends of litigants but the result also enhances the community. 

Oliver Wendell Holmes put it well when he said about 90 years ago.

The external and immediate result of an advocate’s work is but to win or lose a case. But remotely what the lawyer does is to establish, develop, or illuminate rules which are to govern the conduct of men for centuries; to set in motion principles and influences which shape the thought and actions of generations which know not by whose command they move.

But true lawyers must be more than the conscientious and trustworthy automatons of the law. They serve not the law but the Rule of Law. 

Serving the Rule of Law can be difficult and depressing job. The Rule of Law has a habit of attracting unpopular causes for even more unpopular litigants. What is more, adherence to the Rule of Law often sets the true lawyer against received popular opinion on the subject in the form of government policy or an unconstitutional law.

True lawyers will maintain the Rule of Law against all odds. Their actions may be seen as eccentric or perverse by the community at large but they have a responsibility to demonstrate infractions of the Rule of Law wherever and whenever they see them occurring.

In countries with genuinely democratic institutions the true lawyer’s task in defending the rule of law is relatively easy. He may have to counter popular prejudice but most democracies under a liberal constitution seem to work these things out in the legislature.

In countries that are not democratic or have constitutions that are not liberal or are constitutions in name only the task of a true lawyer is harder. True lawyers and Bar Associations representing true lawyers have a difficult time. The true lawyer speaking out on a perceived injustice runs a risk that is greater than being seen as an eccentric. He may risk his reputation, his liberty and, in extreme cases, his life.

An effective bar association will ensure that the Rule of Law will be protected. It should, if properly run, reflect the views of the true lawyers in the community. It will make sure that the sum of its constituency is greater than the whole in that it will magnify the voices of the true lawyers who are members and will protect them for doing their job. It will admonish and correct members who stray from the path only in order to preserve the integrity of the rest of the members.

So, if you are ever down-hearted or plain fed up with Bar Council meetings-not that that ever happens in the meetings of the HK BC such is the witty repartee of the Chairman and the fact that he promises to pay members a $100 to keep meetings quorate-reflect on the fact that you are doing a necessary function of the profession and virtue in the discharge of that function is not merely its own reward but an indispensable feature of the community task that Bar Associations have in protecting true lawyers.          
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