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Opening of Legal Year 2004

Chief Justice, Secretary for Justice, President of the Law Society, Judges, Distinguished Guests, Members of the Legal Professions, Ladies and Gentlemen

Hong Kong is and has always been one of the few places in the world with a separate and independent referral Bar.  The one country two systems enshrined in our Basic Law ensure that our legal system would continue and together with it an independent referral Bar.  

An independent referral Bar has been of benefit to Hong Kong.  The separation of work between the Barristers and the Solicitors has proved to be efficient and in fact the Hong Kong legal service is renowned for its quality and efficiency.  Indeed it is often said that the rule of law and the provision of quality legal services are major factors for Hong Kong’s success.  

Whatever one may say about the merits of having a fused legal profession few would disagree that an independent bar has been a success.  The role of the Bar in safeguarding human rights and the rule of law are obvious for any one to see.

As a professional body, we must of course constantly remind ourselves not to be complacent of what we have achieved.  We must also keep an open mind to suggestions for improvement and be ready to respond to the demand of the public.  However, what we should not do is simply to change for the sake of changing.  Certainly we should not make any rushed decision to make changes where the wisdom of such change is at the most controversial and the public’s demand for such change is only perceived by those who advocate the change.
One example of such proposed changes is the introduction of some measure to force or if that could not be achieved, to at least enable the Barristers to make disclosure of their fees and their area of expertise to the world at large, something which is not permitted by the existing code of conduct of the Bar.  This or a similar proposal was made by the committee appointed to consider the civil justice reform initiated by the Judiciary.  No doubt such conduct is now permissible in a lot of jurisdictions where a strong anti-monopoly policy is enforced.  The merits of such proposal is a matter of controversy within the Bar.  Those who support the change would no doubt point to the fact that such proposal would mean greater transparency within the profession and it would make the Hong Kong Bar more competitive in the Chinese and International markets.  Those against the proposal do not consider that there is any real public demand for such kind of transparency and doubt whether such disclosure would bring any actual or substantial benefit to the public.  They worry about the undesirable consequences of this relaxation against advertising and the difficulties that would arise in ensuring fair competition within the Bar and that the public would be misled.  The issue had been put to the general meeting of the Bar on 3 different occasions in the last 3 years and on all occasions the general meeting voted decisively against such proposal.   

The overall paramount consideration must be the question of public interest.  However in considering public interest, it must also be borne in mind that it is also to the public interest to have a strong, independent and disciplined Bar.  It is a question for the Bar to decide whether competition in the legal market outside Hong Kong would demand that the Bar should change its code of conduct.  On the domestic side, at the moment, there is little or no evidence to show that there was any real difficulty for the citizens in Hong Kong to have access to the service of a barrister because he could not freely obtain information from the public domain on the fees or expertise of all barristers or some of the barristers who are prepared to release such information to the public.  As a matter of fact, I have never even heard of any instance where a barrister would refuse to quote his fees in response to an enquiry from solicitors in respect of some genuine potential work.  Of course if in the years to come, the size of the bar has grown to such extent that solicitors are having genuine difficulties in recommending to their clients a suitable barrister within the client’s budget for the work, this question would have to be reconsidered.  

In the absence of any convincing evidence on the demand and benefit of such “transparency”, it is quite wrong for the Judiciary, the legislature or the government to introduce measures to interfere with the professional autonomy of the Bar under the guise or disguise of civil justice reform.

Another proposed change to the legal system is the grant of the right of audience to solicitors in open court hearing in the High Court and in the Court of Final Appeal.  This proposal would not just affect the public but would of course also directly affect the Bar as well as the solicitors.  The Bar’s position is that while at the end of the day it is the public’s interest that must prevail over the particular interest of the 2 professions; this is a matter that needs to be approached with caution.  I would agree with the view expressed by the Chief Justice 3 years ago that until we see how the solicitors would exercise their right of audience in the District Court after the jurisdiction of the District Court had been extended to $1 million, it would be pre-mature to consider whether there is any real public demand for the extension of the higher right of audience to solicitors. 

It is my firm belief that it is to the public interest to have a strong and independent Bar.  A strong Bar does not only mean strong in number but also strong in quality and standard.  However, the Bar could not be strong and independent or remain strong and independent without good, talented and well educated and trained young members joining the Bar.  In this respect, the Bar as a profession is competing with all other professions including particularly the solicitors for talented individuals.  The challenge of the Bar and the competition within the Bar are well known.  The barrister’s fees and reward are directly affected by market force.  I would thus like to dispel any misconception that there is any overcharging on the part of the Bar.  The Bar is an open profession not limited by a ceiling number of entrants and other than ensuring that the new entrants are properly trained and qualified, the Bar would put no hurdle in the way to discourage anyone who wants to join the Bar.  I would welcome all dedicated and talented qualified graduates to join the Bar.  It is through fair competition in the Bar that the excellence in the standard of the Bar is maintained and that the public interest is served and would continue to be served.  

Certainly the legal professions could not alone build or maintain the good reputation of the legal system of Hong Kong.  The role of the Judiciary is essential to the success of the Hong Kong legal system.  The Bar firmly believes that the standard and integrity of the Judiciary are essential to the public’s confidence in the legal system and there is thus every right on the part of the public to expect from judicial officers such high standard and integrity which are beyond any reasonable suspicion or criticism.  Whatever happened in the last year, the Bar is confident that the Judiciary would maintain and continue to exhibit its impeccable reputation and integrity.  The Bar looks forward to the continuation of the successful co-operation between the legal professions and the Judiciary to maintain the rule of law and the high standard of legal services in Hong Kong for not just 2004 but also in the years to come.

Dated this 12th day of January 2004.
	Edward Chan S.C.

Chairman HK Bar Association
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