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Frequently Used Terms

The following frequently used terms are abbreviated as follows throughout these

Comments:-
The Government of the HKSAR the Administration or
HKSARG
The Hong Kong Bar Association the Bar
Basic Law BL

The Hong Kong Bill of Rights as set out in Part II to | BOR
the Bill of Rights Ordinance (Cap.383)

Criminal Code of Australia (as found in the Schedule | CCA (Aust)
to Criminal Code Act 1995) as amended and in force
on 5 February 2024

Crimes Ordinance (Cap.200) of HKSAR CO

Public Consultation Document titled “Safeguarding | CP
National Security: Basic Law Article 23 Legislation”
published by the Security Bureau, The Government
of the Hong Kong Special Administrative Region, in
1.2024

Proposals to Implement Article 23 of the Basic Law: | 2002 CP
Consultation Document, issued by the Security
Bureau, in 2002




The Central People’s Government of the People’s
Republic of China

the CPG

UK Civil Procedure Rules CPR

The Law of the People’s Republic of China on | HKNSL
Safeguarding National Security in the Hong Kong

Special Administrative Region

Hong Kong Special Administrative Region the HKSAR
International Covenant on Civil and Political Rights | ICCPR
National Security Act 2023 of the UK NSA (UK)
The People’s Republic of China PRC
Mainland Chinese Law PRC Law
Secretary for Justice SJ

United Kingdom of Great Britain and Northern | UK
Ireland

United States of America us




Preface

Article 23 of the BL imposes an important constitutional obligation on the
HKSAR to enact on its own laws prohibiting various acts widely recognised
as major threats to national security.

As one of the two legal professional bodies in Hong Kong, the Bar has the
important duty to provide constructive feedback on the legislative proposals
contained in the CP. It does so with the collective experience of its members,
and with a view to providing useful comments to aid the effective
understanding and formulation of laws under Article 23.

In expressing our views in this position paper, we are fully conscious of the
duties under Article 6 of the HKNSL to safeguard the sovereignty,
unification and territorial integrity of the PRC. It is beyond doubt that, as
with any sovereign territory, national security is of fundamental and critical
importance to Hong Kong and the nation.

The HKNSL emphasises and makes plain under Articles 4 and 5 that, in
safeguarding national security, human rights shall be respected and
safeguarded, and the principle of the rule of law shall be adhered to.
Accordingly, on well-established principles of constitutional coherence,
legislation under Article 23 must be consistent with other constitutionally
protected rights such as those under the BL and ICCPR.

We believe it is of vital importance - not only to the rule of law and the
administration of justice - but also to the overall long-term best interests of
the HKSAR and indeed the nation, and the constitutional duty under BL 109
of maintaining Hong Kong's status as an international finance centre, that a
proper and careful balance be struck between the imperatives of national
security and the constitutional guarantees of human rights and the rule of
law. The imperatives of protecting national security and fundamental rights
in Hong Kong can and should be understood and pursued as



complementary parts of a single constitutional vision - that of a flourishing
“One Country, Two Systems”.

Like the CP, our paper contains numerous references to legislation and case
law from other jurisdictions. Although the national security arrangements
in other jurisdictions are well worthy of consideration as points of reference
and comparison, we acknowledge that care must be taken to avoid
comparing individual aspects of any given overseas regime in isolation from
their particular context, that the circumstances of each jurisdiction will be
unique, and that what is effective and appropriate for the HKSAR will
ultimately depend on our own individual circumstances.

Dated 28 February 2024

Hong Kong Bar Association



COMMENTS ON CP1 AND 2 - CONSTITUTIONAL DUTY TO
SAFEGUARD NATIONAL SECURITY & ADDRESSING NATIONAL
SECURITY RISKS AND IMPROVING THE REGIME FOR SAFEGUARDING
NATIONAL SECURITY

A. Introduction - The Concept of National Security

L Chapter 1 of the CP explains the concept of the holistic view of national
security and the constitutional duty of the HKSAR to safeguard national
security. The Bar notes that “national security” is not a concept expressly
defined in the BL nor the HKNSL. It is therefore useful to begin with an
understanding of the term by separately examining its two subcomponents,

“national” and “security”.

2. It goes without saying that the term “national” must be understood as
encompassing the PRC as a whole including the HKSAR. This follows from
the fact that the HKSAR is an inalienable part of the PRC (BL 1).

3. Turning to “security” in the context of national security, there does not
appear to be any widely accepted definition of national security in the legal
context within common law jurisdictions. It has been said that national
security is a protean concept, designed to encompass the many varied and
unpredictable ways in which the security of the nation may best be
promoted: see Secretary of State for the Home Department v Rehman (CA)
[2003] 1 AC 153, §35 per Lord Woolf MR.

4. In accordance with this interpretation, the European Court of Human
Rights has held that it is not necessary for a state to enact legislation which

carries a comprehensive definition of national security interests, as “[t]hreats



to national security vary in character and time and are therefore difficult to define

in advance”: see e.g. Lupsa v Romania (2008) 46 EHRR 36, §37.

5. There is support for the view that the concept of national security
encompasses - at the very least - matters which give rise to the risk of
danger to the nation’s territory, people, constitutional systems and
diplomatic relations: see Secretary of State for the Home Department v

Rehman (HL), §§16-17.

6. On the basis that national security is a broad concept which encompasses
matters affecting the territory, people, constitutional systems and
diplomatic relations? not only of the HKSAR itself but also the PRC, it makes
legal and practical sense to adopt a definition of national security which is
consistent with that used in PRC Law, as suggested in CP§1.5, which the

Bar supports.

B. Legislative Considerations

Balancing the need to safeguard national security and the need to prevent

unnecessary restriction of fundamental rights and freedoms

7. As mentioned above, the proposed legislation must comply with the BL, the
BOR and the fundamental principle of the rule of law.

8. Given the varied and unpredictable ways in which threats to national
security may emerge, it may be more conducive to achieving the objects of

the proposed legislation for it to be drafted in terms which allow the

1 In the sense of dealing with overseas bodies or other supranational bodies as a Special Administrative
Region as provided for under the BL rather than in the conventional sense of diplomatic relations between
states.



authorities to properly respond with sufficient flexibility to a broad range

of factual scenarios.

On the other hand, there is a countervailing need for the proposed
legislation to be drafted in sufficiently prescriptive terms, as the greater the
uncertainty surrounding the practical impact of a statute, the more likely it
is to have a chilling effect on lawful conduct: see R (Laporte) v Chief

Constable of Gloucestershire Constabulary [2007] 2 AC 105, §141.

Developing appropriate procedural mechanisms and safeguards

10.

11.

12.

13.

Proceedings involving legislation to safeguard national security often raise
difficult procedural issues by reason of the confidentiality and/or
sensitivity of the subject matter. There may be concerns as to whether
hearings in public would result in divulgence of confidential or sensitive
information such as state secrets or otherwise be detrimental to national

security.

Concerns may even arise from the disclosure of evidence to the defendant,
as the evidence in the proceedings may also involve confidential and/or
sensitive information which cannot, without endangering national security,
be disclosed to individuals who are accused of constituting threats to

national security.

Such concerns may result in a tension between the objective of safeguarding
national security on the one hand and the principles of open justice (and

possibly even natural justice) on the other hand.

CP§9.16 states that “as far as the procedural matters of cases concerning offence

endangering national security are concerned, the provisions under the local laws

10



14.

15.

16.

should be convergent with the relevant requirements of the HKNSL, and should be
improved as appropriate in order to meet the said requirements.” The Bar would
welcome clearer guidance in the proposed legislation as to how these

procedural issues can be addressed.

One possible option is to adopt a procedure akin to that under HKNSL 47
whenever confidential and / or sensitive information is involved. Under that
procedure, the court shall obtain a certificate from the Chief Executive on
the issue in question, which shall be binding on the courts. Effectively, this
would cause the relevant issue (which would otherwise require disclosure
or consideration of the confidential and/ or sensitive information) to become

non-justiciable.

However, a potential concern to this procedural option is that in many cases,
it would allow the executive to unilaterally determine, without any effective
judicial oversight, whether or not the defendant is guilty of the crime. For
example, in cases involving the proposed offence of unlawfully acquiring
state secrets, the only disputed issue might be whether the information in
question is a state secret. In that particular scenario, if this were to be
certified by the Chief Executive without effective judicial oversight, the guilt
of the defendant might be said to have been effectively determined solely
by the Chief Executive. This may give rise to concerns as to the proposed
legislation’s compatibility with inter alia the right to a fair trial under BL 87
and BOR 10 and 11.

Another option adopted in some common law jurisdictions such as
Australia, Canada and the UK is to introduce “closed material procedures”
whereby parts of the proceedings are conducted in private and in the

absence of the accused, so as to avoid the divulgence of confidential and/or

11



sensitive information. The defendant is generally represented in such
proceedings by a special advocate who will have access to the confidential
and/or sensitive matter, but cannot disclose the same to the defendant: see
e.g. UK Civil Procedure Rules Part 82; Al-Rawi v Security Service [2012] 1
AC531.



A.

17.

18.

19.

COMMENTS ON CP 3 - TREASON AND RELATED ACTS

Introduction

Chapter 3 of the CP concerns the following “treason” and related offences

which are proposed to be incorporated into the proposed legislation:
17.1. the offence of “treason”;

17.2. the offence of “misprision of treason” under the common law;
17.3. “treasonable offences”; and

17.4. the offence of “unlawful drilling”.

The proposed offences are found under the existing laws of Hong Kong,
such as the CO (treason, treasonable offence, unlawful drilling) and the common
law (misprision of treason). The CP proposes that the existing offences be

amended and the common law offence be codified.

In general, the offence of “treason” is rooted on the idea of betrayal.> Treason
is a serious offence and is “distinct from disagreeing with the Government or
dissenting from majority opinion or failing to be a good citizen” > Accordingly,
criminalization of treason is justified to “reinforce the duty of non-betrayal, both
to signal clearly that society views treachery as a distinct assault on the whole and
to punish those who breach the duty, thereby helping deter those who might

otherwise consider breaching it” 4

2 Aiding the enemy: How and why to restore the law of treason, Policy Exchange, 2018, p.5; Fu Hualing, Carole J.
Petersen and Simon N.M. Young, National Security and Fundamental Freedoms: Hong Kong's Article 23
Under Scrutiny, p.154.

3 Aiding the enemy (n 2), p.5.

4 Tbid.

13



20.

21.

Offence of “treason”

Under the existing s.2(2) of the CO, any person who commits “treason” shall

be liable on conviction to imprisonment for life.

The table below is a comparison of the acts constituting “treason” under the

existing s.2 of the CO and the proposed new offences under the CP in

relation to the offence of “treason”:

Existing offence under s.2 of the CO

Proposed new offence under the
CP

(a) Killing, wounding or causing bodily
harm to Her Majesty, or imprisoning or
restraining Her

N/A

(b) Forming an intention to do any such
act as is mentioned in paragraph (a) and
manifesting such intention by an overt
act

N/A

(c) Levying war against Her Majesty

(c) Levying war against China

(d) Instigating any foreigner with force to
invade the United Kingdom or any
British territory

(d) Instigating a foreign country to
invade China with force

(e) Assisting by any means whatever any
public enemy at war with Her Majesty

(a) Joining an external armed force
that is at war with China

(b) With intent to prejudice the
situation of China in a war, assisting
an enemy at war with China in a war

(f) Conspiring with any other person to
do anything mentioned in paragraphs (a)

or (c).

N/A

14



22.

23.

N/A (e) With intent to endanger the
sovereignty, unity or territorial
integrity of China, using force or

threatening to use force.

The Bar notes that most of the acts targeted by the offences proposed in the
CP are substantially similar to those under s.2 of the CO. It is also noted that
any references made to “Her Majesty” (or to similar names, terms or
expressions) under s.2 of the CO have all along been construed as references

to the CPG or other competent authorities of the PRC.°

The targeted act which does not have a counterpart in the existing CO
would be the one proposed under CP§3.3(e), namely, “with intent to endanger
the sovereignty, unity or territorial integrity of China, using force or threatening

to use force”.

Comparison with foreign jurisdictions

24.

Under the UK Treason Act 1351, the heads of treason may be summarised

as follows¢:

24.1. compassing or imagining the death of the Sovereign, his Queen or his

eldest son and heir;

24.2. violating the Sovereign's wife, or his eldest daughter unmarried or the

wife of his eldest son and heir;

5 Section 6, the Hong Kong Reunification Ordinance added Schedule 8 of the Interpretation and General
Clauses Ordinance (Cap. 1) (“IGCO”).

6 UK Law Commission, Working Paper No. 72, Codification of the Criminal Law Treason, Sedition and
Allied Offence, §13.

15



25,

26.

24.3.

24.4.

24.5.

In the

18 Ch.

17
ow

levying war against the Sovereign in his realm;

being adherent to the Sovereign's enemies in his realm;

killing the Chancellor, Treasurer or the Sovereign's Justices, in their

places doing their offices.

US, treason is committed under §2381 of the United States Code (Title

115 Treason, Sedition, and Subversive Activities) when a person:

ing allegiance to the United States, levies war against them or adheres

to their enemies, giving them aid and comfort within the United States or

elsewhere”.

Under 5.80.1 of the CCA (Aust), a person commits treason if the person:

“(a) causes the death of the Sovereign, the heir apparent of the Sovereign,

(b)

(c)

(d)

(e)

the consort of the Sovereign, the Governor-General or the Prime
Minister;

causes harm to the Sovereign, the Governor-General or the Prime
Minister resulting in the death of the Sovereign, the Governor-General
or the Prime Minister; or

causes harm to the Sovereign, the Governor-General or the Prime
Minister, or imprisons or restrains the Sovereign, the Governor-
General or the Prime Minister; or

levies war, or does any act preparatory to levying war, against the
Commonwealth; or

instigates a person who is not an Australian citizen to make an armed

invasion of the Commonwealth or a Territory of the Commonwealth."

16



















































































































































































































































































































































