
ANNEX  VI
Update on Relaxation of Prohibition in the Code of Conduct against more Comprehensive Disclosure by Barristers

Introduction
1.

In 1999, the Bar Council appointed a Special Committee on Practice Development (“the 1999 Committee”) under the co-chairmanship of Jacqueline Leong SC and Audrey Eu SC to consider and report to the Bar Council on whether any and if so what changes should be made to the section of the Code of Conduct relating to advertising, touting and publicity.

2.
The 1999 Committee reported to the Bar Council in September 1999.  In its report, the 1999 Committee stated its view that the current prohibition on advertising and publicity was outdated and incompatible with the Bar’s duty to the public.  In its deliberation, the 1999 Committee had sought information from various professional bodies in Hong Kong and overseas on the subject and also took into account views and concerns expressed by the junior Bar.

3.
The 1999 Committee recommended changes to the Code of Conduct which would permit members to publicise their services subject to certain safeguards.  A copy of the 1999 Committee’s report is at Appendix VI (1).

4.
The Bar Council, however, did not accept the 1999 Committee’s recommendation in full.  Instead, the Bar Council proposed more limited changes to the Code of Conduct whereby members would be permitted to publicise certain information about themselves through a centralised Bar Directory to be published by the Bar Association from time to time.

5.
Following a period of consultation, the Bar Council put forward 3 resolutions for consideration at the AGM on 20 January 2000 (“the 2000 AGM”).  The first proposed resolution was as follows:

“That the restrictions on advertising, touting and publicity as presently imposed under paragraph 100 to 108 of [the Code of Conduct] should be relaxed in a manner to be determined by the Bar Association in General Meeting.”

6.

The other two proposed resolutions were for the amendment of the Code of Conduct to permit publicity in the limited form suggested by the Bar Council (ie through the medium of a centralised Bar Directory) or alternatively, the wider amendments recommended by the 1999 Committee.  These were “consequential resolutions” in the sense that they would only need to be voted on in the event of the first resolution being passed.

7.
Copies of Circular No 131/99 setting out the proposals and the changes to the Code of Conduct and Circular No 008/00 about the result of the AGM are at Appendix VI(2).

8.
In the end, the first resolution was defeated by 148 votes against 117.  It was therefore not necessary for the meeting to proceed to consider the other two resolutions.

9.

It is fair to say that the outcome of the 2000 AGM was met with considerable negative publicity and criticism. The Bar has been accused of being anachronistic, aloof and unable to change with the times.

10.
In November 2000, a further attempt was made by the Bar Council to introduce more limited relaxation of the prohibition against publicity by permitting members to include in the Bar List information regarding (a) the rates of their fees and (b) their academic or professional qualifications.  An EGM was convened for 9 November 2000.  It should be noted that the resolutions did not require members to disclose the information but only permitted them to do so if they so wish.

11.
In the end, the resolution permitting disclosure of academic and other qualifications were passed whereas the resolution permitting disclosure of fees was defeated by a narrow majority of 181 votes to 175.

Changes since 2000
12.
More than two years have passed since the 2000 AGM and 16 months since the November 2000 EGM. The present Committee has undertaken a review of the subject in the light of the prevailing circumstances.

13.
The present Committee particular notes the following important changes since 2000.


13.1
The way in which information about professional services is sought and obtained has dramatically changed even since January 2000.  The technological advances in the past two years have enabled high speed 



access to the internet where business or private consumers can obtain information about all types of goods and services, and contact the suppliers directly through electronic media 24 hours a day.  Many other professions, such as solicitors and accountants in Hong Kong and other jurisdictions as well as barristers in the UK, have been permitted to publicise their services for some years and have taken advantage of the internet. The ease with which consumers could obtain information electronically has created a culture whereby the public would expect detailed information about important services to be available on the internet and round the clock.  It is virtually impossible to think of any service industry which does not promote their services via the internet today.


13.2
The public awareness of the benefits and importance of legal services has increased. Because of the continued efforts of the Bar, the Law Society, the government and others to promote the Rule of Law, the public has increasingly become aware of the legal system and what the legal professions can do to serve them.  The Bar has been very active in engaging the public on issues concerning the Rule of Law and administration of justice, and in correcting the traditional concept of barristers being a group of untouchable “ivory tower dwellers”.  The staunch positions taken by the Bar on many important issues of public interest in recent years have also helped in planting a correct image of the profession in the eyes of the public.  In short, the public is now far better informed about us and what we do when compared with even a couple of years ago.


13.3
There are other changes in the legal landscape.  First, the Bar now faces much stronger competition from other legal professions both in Hong Kong and overseas.



(1)
For a variety of reasons solicitors and clients believe (rightly or wrongly) it would be more economical to instruct counsel from overseas to render advice or prepare paperwork.  It has been increasingly common for solicitors, including both city firms and local firms, to send papers to London to be worked on.



(2)
In arbitrations held in Hong Kong, including “domestic arbitrations”, it is now commonplace for the legal representatives to have come from other jurisdictions.  Such practice is regrettably permitted under the Arbitration Ordinance and it would be difficult, if not impossible, to shut the door now.



(3)
Most, if not all, these competitors of ours are able to publicise their services here to clients and potential clients, for example, by providing brochures or via their websites, while we are not able to do so.  It was perhaps no co-incidence that soon after the 2000 AGM, a number of delegations from London chambers in the company of their clerks came here and hosted cocktail parties for potential solicitors clients, which resulted in some unpleasant exchanges between the HKBA and the English Bar Association.  Such activities have apparently stopped since our protest but the warning light was clearly on.



(4)
There is therefore a pressing need to provide a level playing field for ourselves in our own backyard to enable fair and equal competition.


13.4
With the ascension of China to the WTO, the Bar has been very active in exploring possibilities for our members to engage in PRC-related work.  Under the present Annex 14 to the Code of Conduct, our members are able to accept instructions directly from overseas lawyers and lay clients in relation to overseas work.  Our members are, of course, also entitled to receive instructions directly from overseas lawyers or lay clients for international arbitration held in Hong Kong under the existing rules.  But without lifting or relaxing the present restrictions against publicity, such opportunities are difficult for our members to exploit in practical terms.


13.5
The Chief Justice’s Working Party on Civil Justice Reform has put forward a number of proposals in its Interim Report and Consultation Paper which are aimed at providing more information to the public, including information about legal fees.  In particular, proposals 52 and 53 are directly relevant to the present discussion.  There could be no doubt that the Working Party was critical of the negative response of our members to the proposal by the Bar Council in relation to disclosure of fees.  There is a thinly veiled threat from the Working Party that unless we open up ourselves to enable the public to have access to information concerning our fees, changes will be imposed on us to make such disclosure compulsory: see Interim Report para 40 at pp 17-21 and paras 558-575 at pp 209-215.

13.6 Last but certainly not least, the pressure for the extension of higher rights of audience to solicitors is much greater than it was two years ago.  Members must recognise and wake up to the reality that it is quite possible that solicitors’ higher right of audience will be extended 

in one form or another in the near future.  There are other proposals by the present Committee which seek to address issues arising from that threat, such as permitting direct access in some types of cases, which would not work without a complementary relaxation in the prohibition against publicity.  The Bar must be prepared to equip itself properly in that not unlikely event and do so sufficiently in advance so that we can compete fairly with solicitors.

Proposed Changes
14.
In the light of the above-mentioned factors, the present Committee considers it imperative that the Bar must relax the present prohibitions against publicity.  We must bring ourselves up to date, make ourselves competitive, rather than allowing ourselves to be left behind by the rapidly changing marketplace.

15.
On the other hand, the present Committee takes the view that touting should remain forbidden.  Provision of information to the consumer and touting are two very different things.  While it is recognised that it is not always easy to draw a clear line between the two, the present Committee believes that the system described below should strike an acceptable balance.

16.
There is also the fear that unrestricted publicity may lead the Bar into disrepute.  Many members have expressed serious misgivings about certain types of advertisement by a small number of solicitors now found in newspapers, in public places or even on television.  The present Committee agrees that such activities should not be permitted and measures against such practice must be put in place and strictly adhered to.

17.
Taking into account all relevant considerations, the present Committee proposes a regime described in paragraph 18 below which is more limited than the 1999 Committee’s proposal, but wider than the centralised Bar Directory suggested by the Bar Council previously.  The proposed regime seeks to strike a proper balance between the need to modernise our practice on the one hand, and prevent touting and abuses on the other.

18.
The system proposed by the Special Committee has the following essential features:


18.1
Members will be permitted to provide information about themselves and relevant to their practice by printed (CVs, brochures) or electronic medium (websites).


18.2
All information relevant to a barrister’s practice are permitted, including:



(1)
statements about the barrister’s academic qualifications, professional qualifications and professional memberships;



(2)
statements about the nature and extent of the barrister’s practice and experience;



(3)
statements about the barrister’s fees and methods of charging; and



(4)
a recent photograph of the barrister.


18.3
Such information could only be provided passively.  In the case of printed materials such as CVs or brochures, they could be provided upon request only but the request may originate from any person, locally or overseas.


18.4
Active dissemination of information is prohibited. “Active dissemination” includes all forms of unsolicited supply of information such as:



(1)
distributing printed materials whether publicly or in private places (placing printed materials in reception areas of chambers, the Bar Association’s premises or other authorised premises such as the Joint Professional Centre and the Trade Development Council (if any) will not be considered active dissemination);



(2)
leaving such materials in public or private places for collection;



(3)
placing materials in solicitors’ offices or private offices of any unauthorised company or body;



(4)
unsolicited faxes or emails;



(5)
advertisements in any form or medium;



(6)
insertion of links in internet portals other than the Bar’s website.



(The above are only examples and are not meant to be exhaustive.  See further para [18.15] below.)


18.5
The provision of practice information must not:



(1)
be inaccurate, unverifiable, deceptive, misleading or likely to mislead;



(2)
be likely to diminish public confidence in the legal profession or the administration of justice or otherwise bring the legal profession into disrepute;



(3)
make comparisons with or criticisms of other barristers or any other person;



(4)
include statements about the quality of a barrister’s work, the size or success of his practice or his success rate;



(5)
include the name of any professional or lay client except with the client’s written consent or if the information is already in public domain;



(6)
indicate or imply any willingness to accept a brief or instructions or any intention to restrict the persons from whom a brief or instructions may be accepted otherwise than in accordance with the Code of Conduct.


18.6
Whether by way of printed materials or website, at any one time each set of chambers irrespective of size can only produce 1 brochure and 1 website in which permissible information about all members of the set of chambers who wish to be included will appear.  The reasons for using chambers as opposed to individuals as the unit of publication are as follows:



(1)
The Bar has always been organised primarily on a chambers system.  It is a beneficial and valuable tradition which should be preserved and enhanced.  It is consistent with that tradition that practice information should be provided on a chambers rather than on an individual basis.



(2)
To use chambers as a unit will avoid barristers in bigger sets of chambers having an opportunity to produce multiple brochures/websites of their members.



(3)
It would make the checking system described in paras [18.7-10 or 18.11-12, in respect of which members are invited to take a view on the preferable option] below workable in practice.


[option A - pre-publication vetting - paras 18.7-10]


18.7
In order to ensure that the criteria set out in para 18.5 above are strictly observed, the Bar Council will set up a Special Committee on Practice Publication (“SCPP”) to screen all proposed printed materials and websites prior to their actual use. The SCPP will be composed of members selected from a cross section of the membership so that there will be members from both civil and criminal practice, senior and junior.  All materials must be submitted to the SCPP for vetting before the same could be published, and the SCPP has the power to call for proof of any information contained in the materials.  The SCPP will determine whether each application complies with the criteria set out in para 18.5 above and advise the Bar Council accordingly.  The Bar Council may, on the basis of the recommendation of the SCPP but at its absolute discretion, approve, reject or impose changes before approving the application.


18.8
By submitting a proposed publication to the SCPP for approval, all participants in the publication will undertake, or deemed to have undertaken, to the SCPP and the Bar Council that the information about themselves contained therein are accurate.


18.9
Only the versions of publications approved by the Bar Council could be published.  All changes to or updated versions of the materials previously approved must also be submitted to the SCPP for consideration and approval by the Bar Council.


18.10
A copy of all published materials in printed form (including all changes or updates) must be lodged with the SCPP for record.


[option B - post publication checking - paras 18.11-12]
18.11 In order to ensure that the criteria set out in para 18.5 above are strictly observed, a copy of all published materials in printed form (including all changes or updates) must be lodged with the Bar Secretariat.  The Bar Council will set up a Special Committee on Practice Publication (“SCPP”) whose task is to carry out checking (random or otherwise) of such published materials. 


18.12
The SCPP will have the power to require proof of any part of the contents of the published materials.  Should the SCPP be of the view that any publication or parts thereof do not conform with the criteria set out in para 18.5 above or any practice guidelines issued by the Bar Council, the SCPP will (in addition to referring the matter to the Bar Council for appropriate further action including disciplinary action) have the power to require the publication be amended in such ways as the SCPP in its absolute discretion may direct.


18.13
The SCPP will be composed of members selected from a cross section of the membership so that there will be members from both civil and criminal practice, senior and junior.


18.14
For the avoidance of any possible doubt, failure to comply with the Bar Council’s and/or the SCPP’s request, direction or decision shall constitute professional misconduct.


18.15
The Bar Council may from time to time and in consultation with the SCPP issue practice guidelines on all aspects relating to practice publications which must be strictly adhered to.


18.16
The Bar will take active steps to inform the public that barristers are allowed to provide information about themselves and their practice in the ways described above.  Members will be allowed to include their website addresses in the printed version of the Bar List.  Upon request, the Bar will provide a link from the member’s entry in the Bar List page of the Bar’s website to the relevant chamber’s website.

19.
In complement with the above changes, the Bar Council will endeavour to organise public events to heighten the public’s awareness of the Bar or events at which members could meet with potential clients.  In this regard, the present Committee has in mind events specifically catered for young barristers or specific fields of practice.  Printed practice materials would be permitted to be made available for collection by attendees at such events.

Consultation
20. The present Committee believes that the above proposal represents a workable system which serves the purpose of enabling the public to have access to accurate and useful information about ourselves while at the same time minimises the opportunities for abuse.  It will inevitably involve the Bar Council committing considerable manpower and resources into operating the 


system but the present Committee is confident that the good sense of our members would lessen the burden of the SCPP and the Bar Council.

21.
The features described in para 18 above form only the broad outline of the proposed system.  Details will have to be worked out if the proposal receives in-principle approval from the membership.  The present Committee of course welcomes constructive comments on all aspects of the proposal and particularly views on how the system could be further revised or refined so as to achieve success. 
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