ANNEX  IV

Alternative Dispute Resolution and the Bar 

1.
The SCADR received a letter from the Chairman of the Bar requesting help in drafting an annex to the SCPRD’s report to the deal with the implications of ADR on barristers’ practice.  The letter suggested we may deal with the prospects of ADR for barristers, how barristers can best equip themselves for ADR, and what the Bar Association as a body should do to facilitate members to compete effectively in the market.

2.
The Interim Report and Consultative Paper on Civil Justice Reform deals with possible reforms of the civil justice system in conjunction with ADR.  Any assistance this Committee might offer with regard to advising members as to the prospects of ADR and how to equip themselves for it or to compete in the market will be influenced by which and how far the proposed reforms are implemented.  Both the Law Society and the Bar have, in separate reports, expressed views on the proposed reforms.  These views support some but certainly not all of the proposed reforms and are indeed quite critical of some of the proposals.  Therefore any advice at this stage to members of the Bar in relation to ADR is somewhat hypothetical and premature.

3.
However we have considered the proposed reforms and the response to those reforms found in the “Response of the Bar to the Working Party’s Interim Reports” dated 1st of March 2002 and in the Law Society’s “Report on Civil Justice Reform”.  We think as a preliminary to preparing an annex dealing with implications of alternative dispute resolution for barristers it is important first to consider the proposed reforms and where appropriate to make comment upon them and upon any impact they may have upon the Bar.  We note that although ADR covers various forms of resolution, the proposed reforms are directed mainly towards mediation.  These proposals are proposals 63 to 68 found in the Executive Summary to the Interim Report.

The Proposals 

4.
(1)
First and foremost, these proposals can only be sensibly used if the case is put on a special list and the trial judge has full management of the whole conduct of the case.  Without this, the reforms will result in more problems than they intend to solve.

(2) Careful thought should be given to the decision of making mediation mandatory in court proceedings.  Mediation is a consensual process hence the Court should always encourage parties to attempt mediation rather than to make it mandatory.  A party should not be forced to say to the Court “I do not want to mediate but as you so direct I will go through the motions”.  This may cause prejudice to the party as he may be seen to be disrespectful to the Judge.  Further, it may become an additional step in the court proceedings if one side simply does not wish to mediate and/or abuses the process and/or buys time. 


(3)
The judge should encourage parties to mediate in appropriate cases after close of pleadings, but the proceedings should not be stayed.  The momentum of the proceedings must be kept to give pressure to parties to settle and to realistically assess their chance of success.


(4)
A statutory scheme is not advisable at this stage.  Unless and until voluntary mediation encouraged by the Court has been satisfactorily tested and developed and a sufficient number of good mediators in the relevant fields are identified, any mandatory mediation may jeopardize the reputation of the judicial system - a risk which cannot be harboured.  A feedback from the present mediation system in the family court may be of assistance and we are currently seeking detail of this.


(5)
As to proposal 66, we do not think it appropriate to make it a condition as such.  Family cases and commercial cases are different in nature and a litigant who would otherwise be entitled to Legal Aid should not be precluded from that simply because he wishes to have his day in the Court.  Further some Legal Aid cases are pursued for general public importance rather than for the particular dispute.


(6)
Proposal 67 may be dangerous and is contrary to the concept of mediation.  For mediation to work, parties should be given absolute freedom to discuss matters and negotiate and settle in whichever way they think appropriate.  “Unreasonable refusal” is difficult to judge and in any event may sometimes be the tool used by a party to induce settlement.  If the idea of introducing ADR is to get parties to settle out of Court, the Court must not look into how they went about the process after it has failed.  This is in addition to the public policy point that without prejudice negotiations are not to be disclosed.  Hence, there should not be any costs sanction arising from the success or otherwise of the mediation directed by the Court or encouraged by the Court.  After all, a party should not be penalized for exercising his right to seek a decision from the Court.


(7)
Proposal 68 is good in spirit but we query whether it is for the Court of promote or whether it should be left to the various Learned Societies to do so.


(8)
Overall, if ADR is to be part of the judicial system, we think the judiciary and the legal profession has a duty to ensure that process is well managed and no injustice is caused by mediators who are not knowledgeable in the field and have no legal knowledge as to the minimum legal entitlements of the parties.  (For instance an accredited mediator who is an Architect mediating a personal injury dispute where a settlement is reached and the Plaintiff under-recovers grossly).  This may affect the credibility of our judicial system if the party was forced to mediate with an inexperienced person. This is perhaps on avenue of opportunity which the Bar may explore with its members, given their legal training. We believe there is at present a paucity of suitably qualified mediators.


(9)
Any directed or encouraged ADR should be limited.  Hardware and facilities, such as rooms for mediation should be provided or arranged by the judiciary at no extra cost to the parties if the scheme is to work.  This process should only be attempted after pleadings have closed because then the issues would be crystallized.


(10)
We question whether the settlement reached should also be endorsed by the Court to avoid abuses or should they be left as a contractual document?  If it is to be endorsed by the Court, should it become a court order?  If the case is settled, should the case in court be dismissed or discontinued?  Should there be a form of Tomlin Order?


(11)
Thought may also be given if any statutory or voluntary scheme is to be considered for parties to apply to go to arbitration.  This is the model adopted in Singapore.  The Singapore Arbitration Act allows domestic cases to go to arbitration upon application by a party and if directed by a Judge.

The Bar and ADR 


(12)
As to what members of the Bar should do to gear up for the changes, there is no doubt that training given by practitioners would be useful.  Practical difficulties in arbitration and mediation can be discussed.  The Law Society has set up already a panel of mediators.  HKIAC has a list of accredited mediators who have gone through some sort of training.  However, we would suggest that any court annexed mediation scheme (be it mandatory or encouraged) should have a list that is managed by the judiciary to which the legal profession has a say on who to include and the criteria for inclusion in the panel.  Parties can choose anyone they want but if it is directed or appointed by the Court, the judiciary together with the Law Society and the Bar Association should bear responsibility for managing such a list.  This is so because it becomes part of the judicial system especially if it is to be mandatory mediation.  Thought will have to be given as to how the two branches of the legal profession can work together to form that panel of mediators if appropriate.  It is much better to have one single panel for the legal profession than to have two separate panels.  We should give consideration to legal participation in Court annexed ADRs.  This is becoming more frequent in mediation in Hong Kong and arguably legal participation at mediation helps the process to be more focused.


(13)
As noted reform of the civil justice system by including in it an increased role for ADR is taking form but as yet is uncertain.  Consequently any advice to the Bar as to how it might compete efficiently in the market is speculative.  The SCADR would be happy to prepare an annex for the SCPRD now, but given the present uncertainties as to the future role of ADR in the civil justice system we are of the view that such a paper would be of little assistance, and should perhaps await the time when these uncertainties have been resolved.
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