

ANNEX  III 

PRIVATE 


Direct Access by Lay Clients

1.
Annex II explores the possibility of direct access by lay clients. It is recognised that many in the bar are uncomfortable with unrestricted direct access.  It is accordingly proposed to establish a limited, experimental scheme to be known as the Direct Access Scheme ("the Scheme") as set out in this Annex.  The Scheme will allow certain types of direct client access in civil and criminal law matters as outlined below.

Direct Client Access in Civil Matters 

2.
It is proposed to allow direct access in civil matters by suitable organisations (including companies and charitable bodies) for limited purposes, primarily specialist advisory work.  This arrangement would be modelled after "Bar Direct" in England whereby suitable organisations obtain a "licence" from the English Bar Council to instruct barristers directly on particular matters specified in the licence.  The intention is to highlight and enhance the Bar's competitive edge as a specialist advisory referral service.

3.
To qualify for direct access in civil matters, an organisation would first have to obtain accreditation from the Bar Council.  In deciding whether to grant accreditation, the Bar Council would need to be satisfied that the general nature of the work on which the organisation wished to consult barristers directly was work suitable for barristers.  Any accreditation granted would spell out in detail the type of advisory work for which the organisation was permitted to have direct access to barristers.  The accreditation could also specify standard and special terms of engagement.

4.
A second area for direct client access in civil matters relates to arbitration.

5.
Currently CC Annex 14(1) allows foreign lawyers to instruct barristers directly for international arbitration proceedings in Hong Kong.  It is proposed to expand this by allowing lay clients to engage barristers directly for the purposes of conducting arbitration proceedings (domestic or international) without the requirement of a solicitor intermediary.

6.
More specifically, it is proposed to allow members to advise in relation to contentious arbitration proceedings or engage in the conduct of simple arbitration applications involving (say) disputes purely over questions of law or disputes where most (if not all) facts are agreed.  The decision whether an application is or is not "simple" and the ultimate decision whether or not to accept direct access litigation work in an arbitration would be that of the barrister or barristers sought to be instructed.  

7.
On the characterisation of a "simple" arbitration, the following should be noted:-


(1)
What is simple for one, may be complex for another.  There are many former solicitors who have joined the Hong Kong Bar and carved out successful specialist practices for themselves in recent years.  This trend of experienced solicitors joining the Hong Kong Bar is expected to continue, if not grow.  It may be that such solicitors-turned-barristers will feel completely able to deal with even the preparation work necessitated by arbitrations involving factual disputes.  Accordingly, there is no reason why the handling of direct access litigation work cannot, at some point in the future, become a specialist niche practice for barristers.  


(2)
What is difficult for an individual, may be easier for a team.  Just as at present a senior counsel might lead a team of juniors, several barristers could be instructed to handle direct access specialist litigation work and (by their number) reduce the burden of preparation work on any one individual barrister.


(3)
For the above reasons, it has been thought best to leave the question of what is a "simple" arbitration to the barrister or team of barristers sought to be instructed on a particular case.

Direct Client Access in Criminal Miscellaneous Matters 

8.seq level1 \h \r0 
The over-riding principle that governs direct access is that the case be one in which the interposition of the solicitor between barrister and client will not significantly improve the quality of service to the client and that in so conducting the case the barristers’ independence, objectivity and impartiality will not be compromised.

9.
It is proposed to allow members:-


(1)
To appear in:-



(a)
the Court of First Instance in an appeal from any conviction, order or determination of a magistrate; and,



(b)
the Magistrates Courts or other inferior or informal tribunals in certain approved proceedings and under circumscribed circumstances where the duration of the relevant hearing is fixed 2 days or less; and


(2)seq level2 \h \r0 
To advise in matters arising out of or concerning such cases.

The Mechanics of the Scheme 

10.seq level1 \h \r0 
Barristers who wish to participate in the Scheme must register on a Roll ("the Roll"), giving full particulars of the area or areas of practice which they intend to undertake under the Scheme.  Only members of a certain seniority will be allowed to register on the Roll.  The Roll will be kept by the Bar Secretariat.

11.
A member who has registered under the Scheme may, if he wishes, accept instructions directly from lay client to appear without a solicitor in certain types of proceedings as specified by the Bar Council from time to time.

12.
A member who has registered and is practising under the Scheme must:-


(1)
disclose his or her usual hourly and daily rates in the Bar List;


(2)
keep and maintain a clear and precise record of the full particulars of the client from whom direct instruction is obtained and the dates, times and nature of any contact with such client; and,


(3)
provide English and Chinese copies of the rules of the Scheme to the client when he is first engaged by the client.

13.seq level1 \h \r0 
A member who has registered and is practising under the Scheme may accept payment in advance as regards the services he is to provide but:-


(1)
must refund in full to the client if the hearing or his engagement to provide advice does not go ahead for any reason whatsoever save and except the parties can vary this rule in writing at the time of engagement of the barrister concerned;


(2)
must not handle money for and on behalf of the client in relation to any matter whatsoever;


(3)
must furnish to the client either as so requested by the client or in any event not later than 7 days after any relevant hearing:-



(a)
a written receipt of all sums received from the client;



(b)
a full and precise itemised bill of costs as to the work done and fee charged in relation to the case; and,



(c)
a written statement to be approved by the Bar Council both in Chinese and in English that any complaint in relation to the services rendered must be promptly made to the Bar Council.

14.seq level1 \h \r0 

seq level2 \h \r0 
Where and as soon as a member who is practising under the Scheme finds that he or she cannot effectively provide an appropriate quality of service to the client by reason of the absence of a solicitor or for any other reason at all, he must immediately notify the client and advise the client in writing that a solicitor firm be engaged.  Should the client refuse to do so, then the member may, if it is otherwise in full compliance with the Bar Code, either withdraw from the case or continue the representation as he thinks fit.

15.
The Bar Council may:-


(1)
review the Roll every 6 months and may remove a member's name therefrom in its absolute discretion without giving reasons therefor; or,


(2)
expand, modify or otherwise amend the areas of practice allowed under the Scheme every 6 months.

16.seq level1 \h \r0 
A member removed from the Roll may not re-register on the Roll until there has been a lapse of not less than 6 months.  A member acting in breach of the rules of the Scheme shall be guilty of a disciplinary offence.

Independence 

17.
Traditionally an important feature distinguishing barristers from solicitors has been the degree of detachment which barristers can bring to a case due (in part) to the absence of direct contact with clients.  The above proposals for direct access are not meant to erode this detachment.  The proposals do mean that barristers will have to be vigilant (as even now they must be) to ensure that the ability to take an impartial view is not seriously impaired.  Thus, if a barrister feels that there is a real risk of his becoming too personally involved with a direct access case such that his ability to give balanced advice to a client is impaired, the burden will be on him to withdraw.
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