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ANNEX  IIPRIVATE 


Direct Professional Access ("DPA")
1.
The purpose of this paper is to suggest ways in which the Bar's DPA scheme might be expanded.

2.
By Code of Conduct ("CC") para. 50, except in the limited circumstances in CC Annexes 19, 19A and 20, a barrister may only act on instructions from a solicitor, the Director of Legal Aid or the Government.  

3.
By way of exception to the general rule, Annexes 19, 19A and 20 allow a barrister to accept instructions from the following:-


(1)
patent and trade mark agents;


(2)
the Duty Lawyer Service;


(3)
the Scheme for Pro Bono Work;


(4)
(for advisory work only) the Medical, Dental and Chiropractors' Councils, the Veterinary Surgeons Board and other tribunals or bodies exercising judicial or quasi-judicial functions established by statute;


(5)
(to the extent permitted by CC para.170) foreign lawyers; and,


(6)
(to the extent permitted by Annexes 19 and 19A) members of recognised professional bodies.

4.
To the above may be added employed barristers, who under the Legal Practitioners (Amendment) Ordinance (No.42 of 2000) will be able to instruct barristers directly on non-litigious matters once the Bar Council has passed rules regulating employed barristers.

5.
A "recognised professional body" is defined in Annexes 19 and 19A to mean a body:-


(1)
whose members provide skilled and specialist services;


(2)
whose affairs and the conduct of whose members are regulated by a written constitution which (among other matters):-



(a)
provides for admission to membership of persons who have satisfied by examination specified high standards of general and professional education; and,



(b)
makes unethical or dishonourable conduct by a member a disciplinary offence and has an effective enforcement procedure for breach of its disciplinary rules; and,


(3)
whose members are likely to have a significant requirement to retain the services of a barrister for the benefit of their clients or employers and those engaging them.

6.
The limitation of DPA to "recognised professional bodies" as defined is motivated by the following considerations:-


(1)
The requirement that the non-payment of barristers' fees be treated as a disciplinary offence within the professional body ("the enforcement requirement").  



Annex 19 para. 8 specifically provides:-

       


"Until the law is changed, by virtue of his status all instructions are accepted by a barrister without there being a contract.  Accordingly, the Recommended Standard Terms of Engagement will be binding in honour only.  A barrister is not obliged to adopt the Recommended Standard terms of Engagement but is strongly recommended to do so and the terms should be confirmed in writing if possible before instructions are accepted."



An unpaid barrister can only obtain his fees by instigating disciplinary proceedings within the framework of the professional body's constitution.


(2)
The prohibition of direct relationships with lay clients ("the direct access prohibition").  



The member of the professional body who instructs a barrister functions like a solicitor and acts as an intermediary between his lay client and the barrister.  The barrister is in effect a sub-consultant of the professional engaging his services.


(3)
The requirement to maintain a distinction between the roles of barristers and solicitors ("the difference requirement").


Although a barrister may appear in some contentious proceedings on instructions from a member of a professional body (for example, Board of Review hearings), DPA is essentially restricted to advisory work.  



When DPA was set up, it was not thought appropriate for a barrister to engage in work similar to pre-trial preparation which a solicitor would traditionally do (such as discovery, proofing of witnesses, etc.).  



This assumed that barristers are:-



(a)
specialists in advisory and advocacy work with different training and skills from solicitors; and,




(b)
thus unlikely to have the resources or experience to conduct significant pre-trial preparation.

7.
Reverting to the exceptions sanctioned by Annexes 19, 19A and 20, these may be divided into the following categories:-


(1)
charitable work such as for the Pro Bono Scheme;


(2)
statutory tribunals requiring legal advice in the course of judicial or quasi-judicial proceedings;


(3)
work through the intermediary of a legally qualified person or body such as the Director of Legal Aid, the Duty Lawyer Service, patent and trade mark agents, and foreign lawyers; and,


(4)
recognised professional bodies.

8.
Given the foregoing discussion of DPA, categories (3) and (4) follow the solicitor-barrister model whereby a specialist professional person or body (who may or may not be legally trained) is allowed direct access to barristers to obtain advice or for conduct of limited applications.  

9.
But category (2) goes a little beyond the solicitor-barrister model:-


(1)
The statutory tribunal is not a member of any distinct professional body which can enforce any failure to pay.  The implicit assumption is that the tribunal being a statutory body is more likely than not to honour its fee commitments to barristers.  


(2)
The statutory tribunal is itself the actual client.  It is not a service intermediary between the barrister and a lay client.  The limitation to category (2) is that this form of direct client access only applies to advisory work.

10.
Employed barristers would fall between category (2) and category (3).  Although there is a legal intermediary, he would simply be the employee of lay client, seeking advice on matters involving his employer.

Basic Proposal 
11.
DPA might be expanded by relaxing one or more of the considerations summarised above.

Relaxation of the Enforcement Requirement 
12.
There may not be much point in imposing on persons other than solicitors the tradition that barristers only receive an honorarium for legal services.  The tradition arose as a matter of historical accident.  It seems artificial to maintain it with professional bodies generally, outside of the historical context in which it arose.  

13.
Most professionals enter into contracts with their sub-consultants and enforce such contracts using the legal machinery of the courts.  Barristers should be no different from other professionals.  It is unconvincing to suggest that there is something unseemly about a barrister suing for his fees in court.  Solicitors do so, often bringing action (among other things) to recover fees owing to a barrister.

14.
If barristers can enter into contracts with professionals, it should not be necessary to engage in cumbersome negotiations for standard DPA terms with various professional bodies.  Barristers could simply provide services to professionals generally.

15.
The Bar Council could publish standard terms of engagement which individual barristers may modify on a case by case basis by agreement with direct professional clients.  Such standard terms could deal with matters such as payment on account, where the creditworthiness of a professional is a concern.

16.
An additional avenue for exploration relates to overseas instruction.

17.
Barristers are currently allowed to accept instructions relating to any overseas practice which they may have (including advising on foreign law) in the circumstances set out in CC 170-4 and Annexes 14 and 16.  The latter provisions allow direct access by lay clients in certain defined circumstances (see, for example, Annex 14 para. (2) and (3)).

18.
It is proposed to liberalise the regime in the CC to enable barristers to accept instructions to advise on Hong Kong law matters directly from overseas lawyers and (possibly) lay clients (for example: lay clients who carry on business, and are usually resident, outside of Hong Kong).  Again standard terms of engagement can be developed to regulate the receipt of instructions from overseas entities (for example, terms to ensure prompt and due payment by overseas clients for advisory work done by a Hong Kong barrister).

Conclusions 
19.
The following proposals are put forward for possible expansion of DPA in the near term:-


(1)
Allowing direct access by professionals generally, outside of the umbrella of recognised professional bodies.  Where no recognised professional body exists for a given professional, fees are to be agreed and enforced as a matter of contract.  


(2)
Allowing foreign lawyers and (possibly) foreign lay clients to seek advice from barristers directly on matters relating to Hong Kong law.


(3)
Unpaid fees can be sought by direct action for breach of contract.  It should not be necessary to resort to the more cumbersome process of using disciplinary proceedings within a recognised professional body to obtain payment of unpaid fees.

20.
The dictionary defines a "professional" as "a person engaged in an employment which is not mechanical and which requires some degree of learning".  But the definition of "professional" for the purposes of the proposal in §19(1) above can be as narrow or wide as the Bar Council might determine in the best interest of members.


(1)
For instance, the Bar Council could limit the wider form of DPA proposed to persons who have passed certain recognised examinations or obtained certain recognised licences or certificates as a necessary pre-requisite to providing services to members of the public.  In this connection, the Bar Council might compile a list of qualifications such that a person desiring to make use of DPA would have to show that he holds one or more of the qualifications listed.


(2)
Further or alternatively, the Bar Council could appoint a committee to accredit applicants on the basis of their qualifications (including creditworthiness) as accepted "professionals" within the wider DPA scheme proposed.
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