
ANNEX  I

Measures to Nurture the Young Bar including the

Mandatory Pupils Programme

Introduction

1. There can be little doubt that the future of the Bar depends not only upon the strengths of its existing membership but also upon its ability to attract good quality men and women to join this branch of the legal profession.   

2. In making today’s Young Barristers stronger and more qualified, the Bar will not only sustain its own development as an independent profession it will, in turn, be able to provide even better and more cost effective legal services to the general public. 

3. Traditionally, the Bar has been able to attract many good quality people to its ranks because of the Bar’s unique ability to offer a rewarding career both intellectually and financially in advocacy.  The initial financial uncertainties of the Bar were offset with the knowledge that if a Young Barrister proved him or herself to be capable in his/her work then the financial reward would be equal to if not more than what would be available in the other branches of the profession.  

4. These times have now changed.    Life for the very junior barristers has become increasingly difficult.  It is now much harder for junior barristers to make a name in this profession. 
 

5. For this reason, many potential new barristers now have to seriously consider whether or not they can “afford” to practice at the Bar especially when compared with the considerable financial security that a city firm is able to offer.  Moreover, if Higher Rights of Audience (“HRA”) are granted to solicitors, then the Bar will lose its unique ability to offer a rewarding career in advocacy and there is less reason for these people to join the Bar. 

6. It requires little imagination to see that without a continuing supply of good quality fresh young barristers there is no future for the Bar.  How the Bar can remain to be an attractive option, for them, is a major problem. 

7. It is the view of many that the key to the Bar’s continuing attraction lies not just in what the Bar and its members stand for, but also in a visibly strong and thriving junior Bar.  If the junior Bar is seen to be thriving, despite a very competitive legal market, then that in itself is a strong reason/incentive to join.  

Purpose of this Paper 

8. We consider that the quality and the strength of the Young Barristers can be enhanced in the following three ways: 

a.
Provision of constant and quality professional training and education to pupil barristers and Young Barristers;

b. Provision of facilities for Young Barristers to assist the development of their practice and provide a level playing field in which to survive in an increasing competitive market; and

c. Provision of support, financial or otherwise, to assist Young Barristers in their early years of practice. 

9. In implementing some or all of these proposals, it is not intended to "spoon feed" the Young Bar.  What these proposals hope to do is to equip the Young Bar with the necessary skills to compete for a market share that is constantly being eroded and under attack from other professions. 

Proposals

Proposal 1: Continuing Professional Development for Young Barristers of Five Years Call or Below

10. The Bar has recently introduced its Mandatory Pupils Programme, a training programme for new entrants to the Bar, so as to provide a level of consistency in the training of pupils. 

11. This programme aims to provide practical training in three core subjects: Advocacy; Drafting; and Professional Conduct.  Training is provided through a mixture of lectures and workshops however, emphasis is placed upon participation at workshops rather than mere attendance at lectures.  Barristers must attain 14 ALE points before a full practice certificate is granted.  

12. As a whole, we support the present Mandatory Pupils Programme.   However, it should be recognised that the training of Young Barristers cannot end because they have obtained a full practice certificate.  

13. There is no system of continuing professional development.  Young Barristers are thrust into the legal arena with little more than a wing and prayer.  In fact, unless a Young Barrister is very lucky or very good, new instructions are often few and far between. 

14. Introducing a system of Continuing Professional Development for Young Barristers will, however, improve their marketability as well as their overall level of competence.  Clients should be more willing to entrust their cases into the hands of a Young Barrister if there exists some kind of quality assurance.  

15. It is therefore proposed that all Young Barristers who are of or under five years call should be required to obtain a prescribed number of points each year in the Bar’s ALE programme or other suitably accredited programmes.

Proposal 2:  Pupils Undertaking the Mandatory Pupils Programme to be Assessed
16. One of the obvious failings of the Law Society’s continuing professional development programme is its focus on the accumulation of points.   Some solicitors can, and do, amass their annual CPD points by attending lectures, without really learning or developing their legal knowledge.

17. The Bar’s Mandatory Pupils Programme address this problem through its use of workshops and the requirement of active participation by attendees.   Pupils gain an understanding of the relevant topics not only through their attendance and participation at such workshops but also through their efforts in preparing for the workshops.  In this regard, the present Mandatory Pupils Programme is far superior to a lecture based CPD programme.  

18. However, the Young Bar feels that an opportunity should be taken to introduce an element of assessment into the present Mandatory Pupils Programme.   At present, there is little by way of monitoring or controlling the training undertaken by a pupil.   Often, the quality of training received depends upon the luck of a particular pupil with their pupil master. 

19. By requiring pupils to be assessed before they receive a full practice certificate, the Bar could take the lead in the realms of Continuing Professional Development and in so doing achieve the following: 

a.
Discharge our professional duty to the public in ensuring that all pupils attain a certain standard before being granted a full practice certificate; and

b.
Improve the level of public confidence in the ability and quality of Young Barristers.

20. It is therefore proposed that the grant of ALE points under the Mandatory Pupils Programme should depend upon an assessment of a pupil’s performance rather than mere attendance.

Proposal 3: Chambers to take the Lead and Provide Paid Pupillage  

21. The Hong Kong Bar is probably the only non-charitable profession where a new entrant is expected to work for up to 12 months without payment.  

22. In Hong Kong, the position of payments to pupils is laid out in Annex 5 of the Hong Kong Code which provides at Part IV, L: “Although a Pupil has no right or expectation to receive remuneration from his Pupil Master, a Pupil Master should remunerate his Pupil where the Pupil has done work of value to him at any stage of his pupillage”.  

23. Accordingly, under the present system, there is no certainty that a pupil would receive remuneration at any time during the whole of his/her pupillage. In fact any remuneration depends upon the individual generosity of his/her individual pupil master or other members of chambers for devilling work.

24. This uncertainty is one of the main disincentives for many people considering a career at the Bar, notwithstanding his/her capability.  When faced with the apparent stable income enjoyed by many trainee solicitors many able students are financially unable or unwilling to take on the risk of financial uncertainty.

25. The United Kingdom, unlike Hong Kong, does have an established system for the compulsory funding of pupillage. The fundamental principle underlying such a system is to ensure that access to the Bar is open to all persons of ability regardless of their financial means.  The system recognises that, particularly given the considerable debts that burden many, if not most, students by the end of their academic and professional training, it is the Bar’s responsibility to provide financial support for those in their pupillage year and so ensure that the Bar continued to attract the best and thus secure the future of its profession. 

26. Whilst it may still not be the appropriate moment to make the funding of pupillage compulsory, the underlying rationale cannot be faulted.

27. The Young Bar urges chambers, and especially the larger sets of chambers, to take the lead and provide at least some paid pupillage to selected candidates.  Not only will this broaden the pool of applicants from whom they can choose but it will also provide them with an opportunity to invest in their chamber’s own future and, in turn, the future of the Bar.

28. Whilst it is recognised that such steps would at most benefit only a small number of students, it should equally be recognised that the interest that it could foster would have an effect on many others.

29. It is therefore proposed that the more established sets of chambers should be encouraged to provide paid pupillage to selected candidates.  

Proposal 4: Bar Chambers  

30. More and more newly qualified barristers have expressed a concern at their difficulty in finding tenancy after they complete pupillage. For them, the failure to find tenancy has often less to do with the ability of that young barrister and more to do with bad timing, bad luck and the economic climate. 

31. To address this problem the Bar Association will be setting up chambers to be known as the Bar Chambers to offer those members with a temporary solution by providing a set of chambers from which they can begin to build their practice whilst, at the same time, allowing them to search for tenancy with other chambers.  The Chairman of the Bar Association will be the ex officio head of chambers.

32. The Bar Association has signed a 2-year lease for approximately 2,000 sq feet net of office premises in Central, which are made available to the Bar rent free.  

33. Plans are underway to arrange the decoration of the Premises, which will be funded by donations from members of the Bar, and it is envisaged that the Premises will be available for occupation in July 2002. 

34. Standards of the Bar Chambers will be high and applicants will have to undergo a selection process based upon a merits test to ensure a high quality of membership and, once accepted, members will, as with any other chambers, be expected to pay towards the expenses of chambers.  

35. The Bar Chambers is a temporary facility provided by the Bar to assist newly qualified members with finding a permanent tenancy in other sets of chambers.  In order to ensure that each year’s newly qualified barristers are able to take advantage of these facilities, the maximum period which a member may make use of these facilities will be 12 months.   

36. The success of these facilities and how far they will go towards address problems experienced by newly qualified barristers has yet to be determined.  However, from the point of view of new entrants to the Bar, such a facility will allay one of the main concerns in not being able to find tenancy once they have completed pupillage.  Equally, it is a gesture on the part of the Bar that shows they do care.

37. Members are encouraged to support the Bar Chambers.  As members of chambers they will know that often chambers are unable to take on new tenants because of the lack of space rather than ability.  With all the other uncertainties of life at the Young Bar, finding an office to practice from should not be one of them. 

Proposal 5: Amend the Present Rules to Allow the Voluntary Disclosure of Fees in the Bar List 

38. Under the present rules, a barrister is guilty of misconduct if he/she advertises his/her rates.   The matter has been before the membership  at a previous AGM and a proposal to amend the rules to allow the  disclosure of rates was voted down.  

39. This issue has again arisen in view of the proposals put forward by the Committee on Civil Justice Reform and their drive towards greater transparency in the way lawyers charge.  
 

40. Whilst this is an issue properly dealt with by way of a separate annex, we would make the following comments: 

a. It should be recognised from the outset that the Bar has no power to veto a decision to require the disclosure of fees.  Like it or not, the decision will be made for us.  Either members vote to voluntarily disclose their fees or they will be compelled to disclose their fees. 

b. From a Young Barristers point of view, there are significant advantages to the disclosure of their fees.   The main advantage of the Young Bar is our comparative low cost.  Solicitors and clients may well consider using a Young Barrister if the Young Barrister is comparatively less expensive than using someone from his/her firm.  In this respect, disclosure of fees may well open up an additional market for the Young Barristers. 

c. Disclosure of fees has a further benefit to Young Barristers.  At present, a client has no way of knowing that a Young Barrister is often cheaper than many trainee solicitors.   If disclosure of fees are allowed, clients will be in a better position to query why solicitors do not use the services of Young Barristers, but instead keep all the work in house. 

d. Finally, from the public’s point of view the disclosure of the fees that Young Barristers charge will do much to alleviate the growing concern that litigation is expensive.   If the public realizes that litigation need not be as expensive as previously thought, they may well be more inclined to pursue their grievances through the courts with proper legal representation. 

41. For these reasons, we propose that members should be allowed to voluntarily disclose their fees.  

Proposal 6: Introduction of an Overseas Attachment Scheme for Pupils 

42. Hong Kong is and will remain to be an International Commercial Centre.  International experience is increasingly an important asset for those living and working in Hong Kong.  

43. Many students considering the Bar have complained about the lack of overseas exposure in the training programme.   These students do wish to be given the opportunity to travel overseas and gain the experience that only a different jurisdiction and culture can provide.   

44. Not only will an Overseas Attachment Scheme provide a short period of overseas exposure and training for pupils it would also provide an additional incentive for able students to join the Bar.  

45. We would propose a scheme whereby young barristers could apply for a period of overseas attachment that will be counted towards their overall pupillage requirements.

� Opportunities are diminishing because solicitors, in this economic climate, are unwilling to try out an unknown junior barrister leading to a “Catch-22” situation.  With less opportunity to prove or improve his or her skill as an advocate, a junior barrister is unlikely to receive many instructions during the early days of their career leading to long periods of low or nil income 


� Proposals 52 and 53 are aimed at making the compulsory disclosure of barristers fees.
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