Proposed Leave Requirement for Appeals from the Lands Tribunal

Comments of the Hong Kong Bar Association

The Bar Council has received a letter dated 27 September 2007 from the Judiciary
Administrator to the Chairman of the Bar Council (“the Letter”) enclosing a Note of the
Steering Committee on Civil Justice Reform (“the Steering Committee™) inviting
comments on the Committee’s proposal to introduce a leave requirement for appeals from
the Lands Tribunal to the Court of Appeal.

2. The background leading up to the Steering Committee’s proposal is set out in the
Letter.  In short, what happened was that a similar proposal which was part of the
overall Civil Justice Reform package was opposed by the Hong Kong Bar Association
(“the Bar”) in 2006. The Bar’s submission dated 19.7.2006 stated that “... The Bar is
against introducing a leave requirement [for appeals from Lands Tribunal decisions] in
addition to the existing provision, which already confines the scope of appeals. Where an
appeal not seeking in substance to argue a point of law is filed, the respondent (which is
usually the Government or the public authority) can be relied on to act diligently to seek
the striking out of the notice of appeal.”

3. In view of the Bar’s comments, the proposed enabling amendments to the Lands
Tribunal Ordinance (“LTO”) have not been included in the Civil Justice (Miscellaneous
Amendments) Bill 2007.

4. In fEEAREZEFITEEEEIREAE CACV 17172006, 30 July 2007 (copy at
Annex 1), the Court of Appeal commented that many of the appeals from the Lands
Tribunal, particularly those where the appellants were unrepresented, had not been made
in accordance with the statutory ground, i.e. that the Lands Tribunal’s determination or
order was erroneous in point of law. The Court of Appeal pointed out that appeals from
the Labour Tribunal and the Small Claims Tribunal concemning points of law required
leave. The Court of Appeal commented that there was a need to consider amending the
LTO to introduce a leave requirement for appeals from the Lands Tribunal, so that it
could be ascertained that the appeal involved a question of law.



5. The Steering Committee has reconsidered the matter in the light of the Court of
Appeal’s comments in CACV 171/2006. They took into account the following
considerations —

(a) Whilst there are Lands Tribunal appeals in which the Government is the
respondent (mostly compensation cases), experience has shown that there are
a very substantial number of appeals in which the respondent is not the
Government (particularly in building management and possession cases).
These are likely to be cases in which the appellants are unrepresented litigants.
There are also applications for stay of execution pending appeals (mostly
possession cases);

(b) For unmeritorious appeals not involving points of law, legal costs incurred by
the respondents are very often disproportionate to the subject matter of the
appeal, and in possession cases, such legal costs are probably unrecoverable
due to the insolvency of'the appellant; and

(c) Unless there is a leave requirement, the objective of section 11(2) of the LTO
to limit the scope of appeals to those determinations or orders which are
etroneous m point of law is often defeated and such appeals become costly for
the respondent.

6. In view of the above, the Steering Committee proposes that Committee Stage
Amendments should be introduced to the Civil Justice (Miscellancous Amendments) Bill
2007 to amend section 11 of LTO to introduce a leave requirement for interlocutory and
final appeals from the Lands Tribunal to the Court of Appeal. ILeave would only be
granted where there is a reasonable prospect of success or some other compelling reason
exists for an appeal. Refusal of leave by the Court of Appeal is final.

7. As noted in paragraph 2 above, the Bar’s only ground of opposing the relevant
.amendments to the LTO in 2006 was “Where an appeal not seeking in substance to argue
a point of law is filed, the respondent (which is usually the Government or the public
authority) can be relied on to act diligently to seek the striking out of the notice of
appeal” It is true that among the ordinances under which matters may be submitted to
the Lands Tribunal for determination, the Government is a party in the majority of them
(land compensation, rating appeals, etc.) (see Annex 2). However, in terms of number of
disputes, the Bar believes that matters under the Building Management Ordinance and, to
a lesser extent, the Landlord and Tenant (Consolidation) Ordinance, in which ordinarily
the Government is not a party, outnumber the matters in which the Government is a party.



8. Seen in this light, and in view of the Court of Appeal’s concem expressed in
CACV 171/2006, the Bar believes it carmot hold onto its 2006 position anymore, More
importantly, the mischief which the proposed amendments aim to deal with is a real one
affecting as it does unwary unrepresented litigants in many disputes under the Building
Management Ordinance and the Landlord and Tenant (Consolidation) Ordinance.

9. Initially the Bar did not feel quite comfortable about one aspect of the proposal,
namely that refusal of leave by the Court of Appeal is final. However, the Bar then
found that there are similar provisions in the Small Claims Tribunal Ordinance and the
Labour Tribunal Ordinance. The Bar takes it that there have been no complaints in the

past about any injustice being caused by the leave requirement in these two Ordinances.

10.  The Bar would, therefore, agree to the Steering Committee’s proposal.

Dated: 24 October 2007

Hong Kong Bar Association
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Annex 2

Schedule to Lands Tribunal Ordinance, Cap. 17

ORDINANCES UNDER WHICH MATTERS MAY BE SUBMITTED TO THE

Chapter

7.

116.
124.
127.

130.
208.
276.

283.
301.
311.
337.
344,
357.

358.
370.

438.
446.
488.
51s.

519,
545.

5717.

TRIBUNAL FOR DETERMINATION
Short title

Landlord and Tenant (Consolidation) Ordinance. (Added 49 of 1982 s. 16)
Rating Ordinance.

Lands Resumption Ordinance. (Amended 29 of 1998 s. 8)

Foreshore and Sea-bed (Reclamations) Ordinance. (Replaced 63 of 1985 s.
21)

Land Acquisition (Possessory Title) Ordinance. (Added 41 of 1983 s. 14)
Country Parks Ordinance. (Added 41 of 1984 s. 3)

Mass Transit Railway (Land Resumption and Related Provisions)
Ordinance. (Added 80 of 1978 s. 6)

Housing Ordinance. (Added L.N. 18 of 1993)

Hong Kong Airport (Control of Obstructions) Ordinance.

Air Pollution Control Ordinance. (Added 23 of 1987 s. 19)

Demolished Buildings (Re-development of Sites) Ordinance.

Building Management Ordinance. (Added 27 of 1993 s. 44)

Electricity Networks (Statutory Easements) Ordinance. (Added 27 of 1993
s. 44)

Water Pollution Control Ordinance. (Added 42 of 1985 s. 6)

Roads (Works, Use and Compensation) Ordinance. (Added 49 of 1982 s.
16)

Sewage Tunnels (Statutory Easements) Ordinance. (Added 74 of 1993 s.
15)

Land Drainage Ordinance. (Added 20 of 1994 s. 50)

Block Crown Lease (Cheung Chau) Ordinance. (Added 97 of 1995 s. 11)
Government Rent (Assessment and Collection) Ordinance. (Added 53 of
1997 s. 48)

Railways Ordinance. (Added 59 of 1997 s. 46)

Land (Compulsory Sale for Redevelopment) Ordinance. (Added 30 of
1998 s, 15)

Tung Chung Cable Car Ordinance. (Added 20 of 2003 s. 39)




