Statute Law (Miscellaneous Provisions) Bill 2007: Part 7

Views of the Hong Kong Bar Association

The Bills Committee on the Statute Law (Miscellaneous Provisions) Bill 2007
(the Bill) requested the Hong Kong Bar Association (HKBA) to provide its
views on Part 7 of the Bill, namely the proposed amendments to the Costs in
Criminal Cases Ordinance (Cap 492) relating to wasted costs in criminal

proceedings.

The proposed amendments in Part 7 of the Bill seek to replace the definition
of ‘wasted costs’ in s 2 and the enabling provisions in s 18 of the Costs in

Criminal Cases Ordinance with more wide-ranging provisions.

The HKBA notes that similarly wide-ranging provisions were sought to be
introduced in 1996. The HKBA resisted that extreme proposal and, eventually,
the present provisions confining the circumstances for wasted costs orders to
failure to appear on time or at all causing an avoidable adjournment were

enacted.

The HKBA also notes that the proposed amendments in Part 7 of the Bill

appear to be as wide-ranging as those originally sought to be introduced in
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1996 and that its discussions with the Administration have not resulted in

revision of any of the amendments.

The Bar’s Preferred Position

5. The Administration considers that the proposed amendmepts are justified in
view of the wasted costs regime to be put in place under Civil Justice Reform
and also the intended purpose of deterring extremely deficient work of the
nature identified in judgments of the Court of Appeal giving rise to comments

urging the expansion of the wasted costs regime in criminal cases.

6. The HKBA submits that the proposed amendments in Part 7 of the Bill should
not proceed at all. Justification for amendment by reliance upon the
corresponding sections of the civil wasted costs regime is inapt. Not oﬁly are
the procedural regimes in civil and criminal proceedings fundamentally
different, the nature of the role played by counsel is entirely different. In
civil proceedings, counsel’s duty is to succeed by whatever proper means are
at his disposal, subject to his duty to the court and the public (Bar’s Code of
Conduct: paragraph 135, a copy of which is enclosed for reference). In
criminal proceedings, prosecuting counsel presents the factual case for the
prosecution fairly and impartially, performing his duty to the court and the

public; he should not regard himself as appearing for a party at all (Bar’s
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Code of Conduct: paragraph 159, a copy of which is enclosed for reference).
On the other hand, defence counsel has a duty first and foremost to protect his
client from conviction except by a competent tribunal and upon legally
admissible evidence; he has very limited duty to the court and the public
(Bar’s Code of Conduct: paragraph 146, a copy of which is enclosed for
reference). The Prosecutions of Offenders Act 1985 of the United Kingdom,
though providing for a wasted costs regime in criminal cases that borrows the
language of the wasted costs regime in civil cases, has been applied in a

wholly different manner: see, for examples, Re a Barrister (No 1 of 1991)

[1993] QB 293; Re P (a barrister) [2002] 1 Cr App R 207; Practice Direction

(Costs: Criminal Proceedings) [2004] 1 WLR 2657, {2004] 2 All ER 1070.

Any conduct which might attract sanction under the proposed amendments
should be serious misconduct and as such would almost inevitably be a
disciplinary offence. The Bar's self-regulatory processes are a better and more
appropriate means of dealing with misconduct. Disciplinary action, having
with it the power to order compensation, serves as an effective deterrent
against the lack of professionalism that the Court of Appeal sought to
highlight in two of the three cases cited as the sources of the judicial
comments in favour of expansion of the wasted costs regime in criminal
cases; namely Yeung Mok Yeh & Anor v HKSAR [2005] 4 HKLRD 357 and

HKSAR v Ho Hon Chung Daniel & Ors (unreported, CACC 269/2000).
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Further, it should be noted that no complaint was made to the HKBA in those

cases for the matter to be dealt with under the disciplinary regime.

The proposed amendments will create more problems than they will solve,
Effective communication between bench and bar would address the problem
effectively and expeditiously. The issue could be further complicated by the
introduction of this wide-ranging jurisdiction. Take for example the proposed
amendment which provides the barrister with a right to be heard. There will
be many circumstances where his right to be heard will be inconsistent with
his client’s right to legal professional privilege. A convicted defendant is less
likely to waive privilege if he can see the opportunity for appeal. This will
hamper representations and create an invidious gulf between client and
counsel. It places counsel in a difficult ethical position where the concerns

of'the court may easily be answered by an exposition of instructions.

Further, there is and remains a real risk that the proposed legislation may be
applied inappropriately by those in whose hands this new power will rest and
will become a form of disguised fine for disagreeable conduct. Although the
Bar do and should have every confidence in the Judiciary, this is a risk that
the HKBA, looking at the matter fiom a practical and realistic perspective,

cannot lightly ignore.



10.

11.

Clause 18(3) of the Bill, which speaks of ‘fearless advocacy’ does not provide
any real protection against misuse and abuse of this new jurisdiction.
Paragraph 110 of the Bar’s Code of Conduct provides that a barrister has a
duty to uphold the interests of his client without regard to his own interests or
to the consequences to himself or to any other person (copy enclosed for
reference). Both in relation to the specific ‘fearless advocacy’ clause and in
relation to the Bill in general this basic principle of operation of all barristers
is potentially placed in serious jeopardy by the proposed amendments. If, on
the other hand, a formal complaint is made after the proceedings have been
finalized, none of the parties are prejudiced and the practitioner in question
can answer for himself before his peers. Where the court feels that the
opposing party has been prejudiced as to costs, it can indicate such a view in

its formal complaint,

In Harley v McDonald [2001] 2 AC 678, the Privy Council observed at

[50]-[52] that —

“[50] As a general rule allegations of breach of duty relating to the conduct of
the case by a barrister or solicitor with a view to the making of a costs order
should be confined strictly to questions which are apt for summary disposal
by the court. Failures to appear, conduct which leads to an otherwise
avoidable step in the proceedings or the prolongation of a hearing by gross
repetition or extreme slowness in the presentation of evidence or argument are

typical examples. The factual basis for the exercise of the jurisdiction in such
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circumstances is likely to be found in facts which are within judicial
knowledge because the relevant events took place in court or are facts that
can easily be verified. Wasting the time of the court or an abuse of its
processes which results in excessive or unnecessary cost to litigants can thus
be dealt with summarily on agreed facts or after a brief inquiry if the facts are
not all agreed. Scope for the making of a costs order that will compensate as
well as penalize is then likely to be found in making an order against the
practitioner that will indemnify the opposing litigant against costs incurred as

aresult of the breach of duty that would otherwise not be recoverable.

[51] Circumstances which involve serious breaches of the practitioner’s duty
to the court may howéver raise questions about his duty to the client which
involve allegations of professional misconduct. They may also raise questions
as to whether the practitioner is liable in damages to the client for negligence.
But it is not appropriate when considering whether or not to make a costs
order for the court to rule upon whether, in addition to a breach of the duty to
the court, there has been a breach of the rules of professional conduct. This is
a matter which will ordinarily be dealt with by way of complaint under the
disciplinary procedures in the 1982 Act. Nor is it appropriate for the court in
exercising its summary jurisdiction to make a costs order to say whether the
client has a cause of action against his barrister or solicitor for negligence.
This is a matter which ought to be dealt with in separate proceedings, in
which the issues of fact and law between the client and the practitioner are
clearly focused and the practitioner is given a full and fair opportunity to

respond to the client’s claim.

[52] All this may seem to be elementary. But the distinction which must
always be observed between these different processes is fundamental to a
proper understanding of the limits of the inherent summary jurisdiction of the
court. The court’s only concem when it is exercising this jurisdiction is to

serve the public interest in the administration of justice.”



12.

The HKBA is of the view that the proposed amendments obscure the
fundamental distinction highlighted in the foregoing paragraphs of the Privy
Council’s judgment. It does not serve the public interest in the administration
of justice to provide the courts of the HKSAR the power to award wasted
costs in the extended and wide-ranging scope and manner proposed. The
present provisions in the Costs in Criminal Cases Ordinance have already
provided for the cases the Privy Council indicated as typical for summary

disposal by the court on the question of costs.

The Bar’s Alternative Position

13.

14.

If members of the Legislative Council consider that the combination of the
current legislation and the legal profession’s disciplinary mechanisms are
insufficient to meet the concemns of the Judiciary, an altemnative to the
Administration’s proposed amendments would be to amend the legislation

upon a more limited basis.

The IIKBA considers that the definition of ‘wasted costs’ in the proposed
amendments is too wide-ranging and uncertain. The benchmark against which
any practitioner should be assessed should be that contained within the Bar’s
Code of Conduct or the Hong Kong Solicitor’s Guide to Professional Conduct,

as the case may be, for professional misconduct. See, for example, paragraph
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15.

7 of the Bar’s Code of Conduct (copy enclosed for reference). That being the
case, the wording 6f the proposed definition should reflect that benchmark by
providing a much tighter definition than is currently suggested. This would
meet the ‘summary disposal’ situations highlighted by the Privy Council and,
at the same time, maintain the focus on what the Administration aims to deter,
namely, extremely deficient work; and meet the concems of the HKBA in

respect of standardization.

The following wording is suggested:

““wasted costs” means any costs incurred by a party to the proceedings —

(a) as a result of-

(i) any serious improper er-unreasonable-act or omission; or

(i) any undue delay or any other misconduct ex-default on the part of any

representative or any employee of a representative; or

(b) which, in the light of any such act or omission, delay, or misconduct er
default occurring after they were incurred, the court considers it is

unreasonable to expect that party to the proceedings to pay.’



16.

The HKBA further considers that the real and perceived inequality between
private practitioners and public officers in the employ of the Government
arising out of the continued inclusion in the Bill of s 18(6) of the Costs in
Criminal Cases Ordinance is unacceptable and will in implementation be
viewed as blatant discrimination. The suggestion that a Legal Officer or Legal
Aid Counsel in the employ of the government may face disciplinary action or
action taken under the Public Finance Ordinance (Cap 2) is not sufficient
reason for the disparity of approach especially in relation to practitioners in
private practice who appear on fiat or by assignment; since private
practitioners may also face disciplinary action with the possibility of an order
of compensation. Accordingly, if the proposed s 18(6) is to remain it must
include all Counsel appearing on behalf of the Government or the legal aid
fund, whether on fiat or otherwise. The better course would be to delete s
18(6) and for the Administration to take whatever steps it feels necessary to
deal with any issues arising from the introduction of such legislation. The
private referral Bar will have to take steps to ensure that it is adequately
protected under its professional indemnity insurance scheme, so too will the
Government in respect of its employees. There is no principle of law which
advances this as sufficient reason to place private practitioners at personal risk
of financial loss and yet safeguard the interests of practitioners employed by
the Government but who are equally culpable. Such blatant inequality must

be removed either by deleting the proposed s 18(6) or by providing for the
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wasted costs ordered against all Counsel appearing on behalf of the

Government or the legal aid fund to be bome by the general revenue.

Concluding Remarks

17. This document sets out in outline the HKBA’s position in respect of the
proposed amendments in Part 7 of the Bill. The HKBA also considers that the
enclosed article of Hugh Evans on the Wasted Costs Jurisdiction in the United
Kingdom has identified significant flaws in that jurisdiction in practice, which
members of the Legislative Council should bear in mind in considering the
proposed amendments. The HKBA would be pleased to elaborate issues
raised in this document if asked and may wish to submit further views as the

Bills Committee continues its deliberations.

C

Dated 20 September 2007,

Hong Kong Bar Association
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CODE OF CONDUCT

DISCIPLINARY PROCEEDINGS
Previous Section] Back to Index | Next Section

Serious failure to comply with the duties set out in paragraph 6 shall be
professional misconduct and, if so found by a Barristers Disciplinary Tribunal, shall
render the barrister liable to be punished in accordance with the provisions of the
Legal Practitioners Ordinance, Cap. 159. (Circutar No. 57/93)

8. Any failure to comply with the duties set out in Paragraph 6 which does net, in
the opinion of the Bar Council, amount to professional misconduct shall be a

" breach of proper professional standards and, if establishad to the satisfaction of
the Bar Council, shall render the barrister liable either (a) to be ardered to attend -
upon the Chairman or some other person nominated by the Bar Council in order C )
that he should be (1) admonished or (2) given appropriate advice as to his future -
conduct or (b) to be admonished by letter from the Chairman.

[The next paragraph number is 10.]
10. it is the duty of a barrister:

{a) to respond to any requirement from the Bar Council for
comments or information or to attend the Special Committee on
Discipline or any other nominated or appointed person when
required to do so by the Bar Council, (Circular No. 06/94)
(b} to attend proceedings before a Barristers Disciplinary Tribunal
when so required,
(¢} to attend upon the Chairman or other nominated or appointed
C person when required to do so by the Bar Council under paragraph C/
8§ ahove.

11. A barrister must report to the Bar Council if he is convicted of a criminal offence
which involves dishonesty ar which may bring the profession into disrepute. In case
of doubt the offence should be reported.

T HOME | SITEMAP | PRIVACY POLICY | LEGAL NOTICE | TOP OF PAGE

http://www.hkba.org/the-bar/code-of-conduct/code_of conduct3.htm 9/18/2007
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DUTY OF COUNSEL TO THE LAY CLIENT

Previous Section| Back to Index | Next Section

barrister has a duty to uphold the interests of his client without regard to his

own interests or to any consequences to himself or fo any other person.

111. A barrister has the same privilege as his client of asserting and defending the
client's rights by the statement of every fact and the use of every argument that is
permitted by the principles and practice of the law.

112. If a barrister forms the view that there is a conflict of interest between his lay
client and the person instructing him in the matter or the company, firm or other
body of which such a person is a director, partner, member or employee, he should
advise that it would be in the lay client's interest to instruct another person
authorised to instruct him in the matter. Such advice should be given either in
writing or at a conference at which both the person instructing him in the matter
and the lay client are present.

113. A barrister instructed to settle a pleading Is under responsibilities to the Court
as well as to his client. He may not make any allegation unsupported by his
instructions. He may not allege fraud unless:

(a) he has clear instructions to plead fraud, and

(b) he has before him reasonably credible material which, as it stands, establishes
a prima facie case of fraud.

114. In a criminal appeal to the Court of Appeal a barrister should not settle
grounds of appeal unless he considers that the proposed appeal is properly
arguable.

- 115. In legally-aided civil cases a barrister's primary duty remains owed to his lay
CC, client but circumstances may arise where a barrister becomes of the opinion that
an assisted person, for example, no fonger has a reasonable prospect of success,
or has required the case to be conducted or continued unreasonably in which case
a harrister must comply with the provisions of Regulations 12(7) and (8) of the
Legat Aid Regulations, which are reproduced at Annex 10.

116. A barrister employed as Counsel is under a duty not to communicate to any
third person information which has been entrusted to him in confidence, and not to
use such information to his client's detriment or to his own or another client's
advantage. This duty continues after the relation of Counsel and client has ceased.
A barrister’s duty not o divulge confidential information without the consent of his
client, express or implied, subsists unless he is compellad or permitted tc do so by
law.

[The next paragraph number is 120.}

HOME | SITEMAP | PRIVACY POLICY | LEGAL NOTICE | TOP OF PAGH
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CODE OF CONDUCT

CONDUCT AT COURT
Previous Section| Back to Index | Next Section

130. A barrister must not knowingly deceive or mislead the Court.

131. In all cases it is the duty of a barrister to guard against being made the
channel for questions or statements which are only intended to insult or annoy
either the witness or any other person or otherwise are an abuse of Counsel's
function, and to exercise his own judgment both as to the substance and the form

of the questions put or statements made.

132. A barrister must not, when conducting his case, assert his personal opinion of -
the facts or the law to the Court. C

133. A barrister must at all times act with due courtesy to the Court before which
he is appearing. He must in every case use his best endeavours to avoid

unnecessary expense and waste of the Court's time. He should, when asked,
inform the Court of the probable length of his case; and he should also inform the
Court of any developments which affect the information already provided.

134. A barrister should at once inform the Court of a settlement or of an intention to
apply for an adjournment or (provided he can do so without prejudice fo his client's
interests) of any other matter which may affect the estimated length of hearing.

ubject to the provisions of this Code, a barrister should conduct cases in
such manner as in his discretion he thinks will be most to the advantage of his

client.

136. in civil and, subject {o the provisions of paragraph 154, in criminal cases, a
barrister must ensure that the Court is informed of any relevant decision on a point
of law or any legislative provision, of which he is aware and which he believes to
be immediately in point, whether it be for or against his contention.

137. If at any time before judgment is delivered in a civil case, a barrister is
informed by his lay client that he has commitied perjury or has otherwise been
guilty of fraud upon the Court, the barrister may not so inform the Court without his
client's consent. He may not, however, take any further part in the case unless his
client authorises him to inform the Court of the perjured statement or other
fraudulent conduct and he has so informed the Court.

138. in cross-examination which goes fo a matter in issue, a barrister may put
questions suggesting fraud, misconduct or the commission of a crime if he is
satisfied that the matters suggested are part of his clienf's case and he has no
reason to believe that they are only put forward for the purpose of impugning the

witness's character.

http://www.hkba.org/the-bar/code-of-conduct/code_of conduct13.htm 9/18/2007
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solely the respansibility of the barrister to decide whether and fo what extent the
attendance in Court of his professional client or his profeésional client's
representative may be dispensed with. (Circular No. 85/95)

143. Notwithstanding that neither the solicitor nor the person instructing the
barrister nor their representatives are present:-

Page 3 of 7

(1) i the attendance of the solicitor. or the person instructing the barrister or of their
representatives has been dispensed with pursuant to paragraph 142A; or, (Circufar

No. 85/95)

(2) if Counsel arrives at Court for a case in which he has been instructed by a
person authorised to instruct him in the matter but neither such person nor his

representative is present, and if there are no other grounds on which to request an

adjournment and no practicable aiternative, (Circular No. §5/35)

a barrister may:-

{a1) conduct the case on behalf of the lay client, and
(b) exceptionally, interview supporting wiinesses and take proofs of evidence if
these are not already available in which case he should inform his opponent.

144. In a criminal case or in matters where the lay client is detained pursuant to the

provisions of the Immigration Ordinancs, a barrister may interview the lay client

although the person instructing him in the matter or his representative is unable to
be present, if such person has given his approval to the interview taking place or

the circumstances make it necessary.
(Circular No. §1/380)

145. Save with the consent of Counsel for the opposing side or of the Court, a

barrister may not communicate directly or indirectly with a witness, whether or not

the witness is his client, once that witness has begun to give evidence until his

evidence has been concluded.

Duties When Defending a Person Accused of a Crime

(C ‘ When defending a client on a charge of crime, a barrister must endeavour to

protect his client from being convicted except by a competent tribunal and upon

fegal evidence sufficient to support a conviction for the offence with which his client

is charged. A barrister must not provide or devise facts which will assist in

advancing his client's case.

147. A barrister may not in cross-examination attribute to another person the crime
with which his client is charged unless he can properly do so in accordance with

paragraph 138; or in any other part of the trial, unless there are facts or

circumstances which reasonably suggest the possibility that the crime may have

been committed by the person to whom the guilt is imputed.

148. Subiject to paragraphs 21 and 56-63 of this Code, a barrister is under a duty to

defend any person on whose behalf he is instructed on a criminal charge

irrespective of any belief or opinion which he may have formed as to the guilt or

innocence of that person.

148. A barrister fo whom a confession of guilt has been made by his client must

http://Www.hkba.org/the-bar/code—of-conduc“t/codemof_conduct13 htm
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with which he is charged but decides not to give evidence himself, it is the duty of
his Counsel to put his defence before the Court and, if necessary, to make positive

suggestions fo witnesses.

1567. Defence Counsel should not, in a plea in mitigation, make any allegation
which is merely scandalous or calculated to vilify or insult any person. In any case,
the naming in open court of third parties, whose character would thereby be
fmpugned, should if possible be avoided. Where necessary, names, addresses or
other such details should be written down and handed in to the Court.

188. In normal circumstances, it is the duty of Defence Counsel 1o see his lay client
after conviction and sentence, or if he is unable to do this, ensure that the person
instructing him in the matier or his representative does so.

Duties When Prosecuting a Person Accused of a Crime

It is not the duty of Prosecuting Counsel to obtain a conviction by ail means at
C ‘. his command but rather to lay before the jury fairly and impartially the whole of the C
facts which comprise the case for the prosecution and to see that the jury are '
properly instructed in the law applicable to those facts.

160.

{a) Where Prosecuting Counsel has in his possession statements from persons
whom he does not propose to call as witnesses, he should regard it as normal
practice to show such statements to the Defence. Where, however, the Defence
already know of the existence, identity and whereabouts of any such person and
are in a position to call him (as, for example, when a nofice of alibi has been
served, or when such person is married to a Defendant) and in other exceptional
circumstances, then Prosecuting Counsel may, in his discretion, refrain from
showing the statement to the Defence.

(' {b) Where Prosecuting Counsel has in his possession a statement from a C
: prosecution witness which diifers in a material respect from the evidence being
given by the witness or his committal statements, such a statement should be

disclosed to the defence.

{(c) Where Prosecuting Counsel appears in the Magistrates Court and knows that a
copy of the statement of any witness he proposes to call to give evidence has not
been served on the Defence, he should regard it as normal practice to show the

statement fo the Defending advocate.

161. A barrister prosecuting an accused person should be present throughout the
trial, including the summing-up and the return of the jury. He may not absent
himself without leave of the Court, but if two or more barristers appear for the

prosecution, the attendance of one is sufficient.

162. It is the duty of Prosecuting Counsel to assist the Court at the conclusion of
the summing-up by drawing attention to any apparent errors or omissions of fact or
law which, in his opinion, ought to be corrected.

bitp://www.hkba.org/the-bar/code-of-conduct/code_of conductl3.htm 9/18/2007
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