Submissions on Higher Rights of Audience by 
the Hong Kong Bar Association
Issues to be addressed by the Bar
1. In this paper, the Hong Kong Bar Association (“the HKBA”) will primarily focus on the following two questions (identified in paragraph 3 of the Consultation Paper) which arise from the terms of reference of the Working Party:-
(1) whether solicitors’ existing rights of audience should be extended; and

(2) if so, by what mechanism should such extended rights of audience be granted.

2. The HKBA agrees with the Working Party that public interest is the sole criterion for each of the above questions and also that any change in the existing system, insofar as the issue of higher rights of audience is concerned, must not compromise the continued existence of an independent bar.  The HKBA neither pretends to have a monopoly of the public interest nor denies that there appears to be an element of vested interests in any argument that the status quo should be maintained.  While the HKBA in this paper seeks to set out objectively matters relevant to the considerations of public interest, it has confidence in the members of the Working Party deciding what is in the public interest and making appropriate recommendations at the end of the day.
3. Whilst we welcome the Working Party’s recognition that the Bar has served the community well in that it has met the public demand for a high standard of advocacy, the Bar is fully aware that it cannot be complacent, in view of the increasing expectations from the public and the change made by the bar in other jurisdictions.  The Bar has used this consultation exercise to take stock of itself.  Apart from the two questions set out in paragraph 1 above, the HKBA in this paper will deal with issues concerning its future developments. 
Preservation of an independent bar
4. The HKBA believes that independence of a referral bar, which is an essential attribute of our legal system, has been serving the public interest well.  An independent bar means a body of advocates functioning under a set of professional rules of conduct formulated by the HKBA which require personal independence (i.e. forbidding partnerships and other employment) and also demand that members are bound to accept instructions from any client provided that such instructions relate to matters within their competence and there are no other good reasons (e.g. conflict, non-availability, etc.) to decline accepting them.  Barristers neither handle clients’ money nor have  direct access to clients.
5. The arrangements for regulating an independent bar are meant to ensure that a barrister does not become the servant of a client and that he can, and is in fact obliged to, give advice independently.   Another important feature of cardinal importance, which arises from such independence, is that courts and tribunals can have confidence that legal submissions are put forward by barristers (who are dominus litis) to serve the court and not partisan interests.
6. The matters set out in paragraphs 4 and 5 above are unique to the bar.  Other providers of legal services do not have them. Solicitors usually form partnerships and they are free to decline instructions without having to give any specific reason.  Legal officers within the meaning of s.2 Legal Officers Ordinance (Cap. 87)
 may be barristers but they are government employees and practice by virtue of their appointment as legal officers and not by virtue of their status as barristers. 

7. It is not the HKBA’s case (and the HKBA also believes that it would be wrong to suggest) that, as a rule, solicitors and legal officers do not live up to the standards set by Bar in its Code of Conduct when acting as advocates. However, having to comply with a code of conduct establishes a habit of independence that is not easily lost or compromised.   Solicitor-advocates normally function under a regime in which, in the light of the nature of their work, independence may not be rated as the first and foremost guiding principle.  If higher rights of audience are granted to solicitors, the question as to what and how corresponding changes to the rules should be made must be fully and properly addressed.
8. Further, given that the training and qualifications for both branches of the profession under the current system are at present substantially the same, extending rights of audience for solicitors may make the Bar a less attractive option, at least from the point of view of the students (who may not fully appreciate the difference in practice between the two branches of the profession).   As a matter of fact, it is natural for law students in deciding which branch of the profession they should join, to form such a general perception, particularly if what used to be exclusive to the Bar can be done by solicitors once higher rights of audience are granted.  Although the Bar will continue to strengthen its status and improve the quality of its services, it is unlikely that such a general perception can be easily changed in the short term.  However, the long-term effects of having an advocacy option which encourages fresh entrants to become solicitors rather than barristers may be to weaken the bar as an institution.  This is particularly so as those people may end up practising advocacy without the same degree of independence as that required and shown by the Bar unless there are corresponding changes to the rules governing the conduct of solicitors.

Suggested reforms
9. One of the consequences of having common vocational entry into the profession through the PCLL is that there is no testing for “higher rights of audience” standards at that stage. The minimum requirements for advocacy skills at that stage are the standards set in the PCLL course for a person who may opt to become either a barrister or a solicitor. That is the chief difference between vocational training in Hong Kong and many other jurisdictions which have a split profession
.   
10. The HKBA has, for some years now, been concerned about the structure of the PCLL course because of the lack of specialist training for would-be barristers.  The HKBA has provided advice and recommendations to both the University of Hong Kong (“HKU”) and City University of Hong Kong (“CityU”) on the reform of the PCLL curriculum and set the benchmark for general practical skills for the PCLL course.  The HKBA has also expressed its view that the PCLL should aim at preparing a student who, upon completion of the course, should be good enough to become either a pupil barrister or a trainee solicitor (rather than both) and that the preferred model would be to have separate streams for “barrister” students and “solicitor” students.  In fact, in 2004, HKU started to introduce the “litigation stream” in the PCLL course with more emphasis on skills related to practice at the Bar.  For the time being, given the present statutory regime, there is no compulsory requirement that a PCLL student can only join the Bar after taking the litigation stream.  However, it will be a matter of time that only those who take the litigation stream in the PCLL course or any equivalent training, are eligible to apply for pupillage.

11. Further, the Bar has required entrants into the profession to complete a course of Advanced Legal Education (“ALE”) that complements their pupillage. That course requires entrants to take courses related to advocacy, drafting and other court related skills, including ethics. Authority for making the completion of an ALE course obligatory lies in the provisions of the Barristers (Advanced Legal Education Requirement) Rules (Cap 159AC). 

12. Advocacy training for new entrants under the ALE scheme has relied on members of the HKBA volunteering their time to arrange and teach courses in their spare time. Occasionally, overseas advocates with particular skills in training have come to Hong Kong and taught not only entrants who had to complete the ALE course but other members who wished to enhance advocacy skills.  Resources have been devoted to this particular type of training including the retention of a full-time administrator in charge of, amongst others, organising such training. 

13. However, because of the structure of the Barristers (Advanced Legal Education Requirement) Rules, the HKBA can only require entrants to attend particular courses.  It cannot formally assess their competence by requiring them to pass an examination that is designed to test skills and relevant knowledge.  The HKBA has considered for some time that there may be a case for a more specialist training involving assessment during pupillage.  However, if higher rights of audience are to be conferred on solicitors who can demonstrate competence on a formal assessment of skills and relevant knowledge, the case for barristers being formally assessed for all advocacy purposes is a very strong one. 
14. The HKBA sees the formal assessment of advocacy and related skills during pupillage as being quite different from accrediting solicitors during their active practice. Assessment should be regarded as an extension of the existing vocational training system and not a form of optional accreditation enhancing career development. As such the assessment procedures can, subject to regulation in the form of necessary changes in the Barristers (Advanced Legal Education Requirement) Rules, be left in the hands of the HKBA.  
15. What the HKBA has in mind is an assessment process similar to that used by the Faculty of Advocates in Scotland. That is an assessment of skills acquired in the course of pupillage (‘devilling’) including skills acquired in formal workshops.  Its web-site about assessment of its neophytes (‘devils’) says:

Part of the certification of the fitness of a prospective member of the Faculty is assessment of his or her competence in certain key areas of written and oral advocacy. It should be emphasised that the assessment process is not in any sense a test of performance on the Foundation Course, rather the assessment process is designed to measure the devil's competence based on his or her work during all of his or her devilling.

16. The HKBA will therefore later ask the Chief Justice to approve an amendment to the Barristers (Advanced Legal Education Requirement) Rules so that it can have the power not merely to require entrants to undertake advocacy and other court-related courses but the power to require them to pass a formal assessment before going onto practice.
17. The HKBA is aware of the fact that formal assessment means formal training, perhaps entailing a couple of residential courses run over two or three days. That can be expensive, even if some of the trainers volunteer their services for free. Some thought will have to be given as to how to fund this. A self-financing training will impose an additional burden on entrants. HKBA is anxious not to discourage promising entrants who are only of modest means from entering the profession. It is important that the profession is socially diverse.
18. Apart from the formal assessment proposed above, the Bar has considered reform of the existing pupillage system.  According to the existing system, exposure to advocacy at all levels through pupillage depends very much on the nature of a pupil master’s practice.  The HKBA believes that it is important to revisit the requirements regarding qualifications of barristers eligible to become pupil masters and also the extent of minimum exposure that pupils should acquire during pupillage.
Accreditation

19. If higher rights of audience are granted to solicitors, the issue regarding the criteria to be applied for the purpose of determining who are eligible must be addressed.  As a matter of public interest, the HKBA takes the stance that only those who are experienced and competent should qualify.  For the purpose of ensuring the quality of solicitor-advocates, we believe that the question of establishing appropriate criteria for eligibility is more important than fixing a quota on the number of solicitors who may apply every year.
20. In England and Wales, under the Higher Court Qualification Regulations 2000, solicitors may gain higher rights of audience by one of the four routes, namely, development route, accreditation route, exemption route, and qualification route (by having appropriate qualifications in another jurisdiction).  In Hong Kong, whilst the Law Society’s draft legislation proposes exemption and qualification routes, its current approach (as set out in an article entitled “Higher Rights of Audience: Getting Down to the Nuts and Bolts” by Andrew Jeffries, Chairman of the Law Society’s Working Party on Higher Rights of Audience, in Hong Kong Lawyer, September 2006 Issue) seems to be that it has in mind only two routes, namely, the assessment route
 and a limited exemption route.  
21. The HKBA has no objection to the proposal of having two routes, namely the accreditation route and the exemption/qualification route.  Such an approach can avoid the need to formulate and carry out assessments of different standards in order to cater for applications via different routes.   The accreditation route and exemption route in England operate as follows:-

(1) The accreditation route is available to solicitors with post-qualification experience (“PQE”) of at least three years and who can demonstrate, by reference to experience, “a sound understanding of the procedure, evidence and ethics applicable in those proceedings for which they seek accreditation”.  It exempts qualified applicants from training and assessment in procedure, evidence and ethics, as well as from a 12-month quasi-pupillage.  They only need to undergo training and assessment in advocacy.

(2) The exemption route is for applicants, who either as solicitors or barristers, have acquired substantial advocacy or judicial experience in the higher courts of England and Wales or a comparable jurisdiction.  A qualified applicant via this route will be exempt from all requirements in respect of training, assessment and quasi-pupillage.

22. The current proposal in Hong Kong is that an applicant must have PQE of at least 5 years before he or she can apply to become a solicitor advocate.  Those (with at least PQE of 5 years) whose experience falls short of what is required under the exemption route will have to go through the accreditation route.  In principle, the Bar has no objection to this proposal.
23. The Hong Kong Law Society prefers a flexible approach and opposes detailed requirements on advocacy experience and highlights the following:-

(1) No minimum number of hearings should be set as a solicitor who has conducted a small number of trials in the District Court will have gained more advocacy experience than a solicitor who has merely conducted a large number of time summonses.

(2) Advocacy experience in the lower courts or arbitration proceedings should be recognised.

(3) Experience sitting behind high quality barristers in the High Court ought also to be recognised.  In other words, “observed advocacy” should count as relevant experience.

24. The HKBA accepts that a flexible approach should be adopted in the sense that each individual case must depend on its own circumstances.  However, “flexibility” does not mean that no minimum requirements should be laid down.   The HKBA emphasises the following:-

(1) Whilst it is true that the number of hearings conducted by an applicant does not necessarily reflect the level or depth of advocacy experience acquired, minimum requirements can be set by referring to the number of specific kinds of hearings such as contested interlocutory applications of more than one or two hours, trials of more than two days, etc.

(2) In view of the trend in favour of dispute alternative resolution, there is no reason why experience in arbitration proceedings should not be taken into account.  However, whether experience in arbitration should be placed on an equal footing with experience in court proceedings needs to be further examined for the following reasons:-
(a) Arbitration proceedings are private and less formal and the conduct of the proceedings largely depends on the rules chosen by the parties.

(b) Arbitrations are sometimes conducted before an umpire who is not legally qualified.  Sometimes, the issues are quantum-oriented and turn primarily on expert evidence.

(3) It is important to bear in mind the material differences between the experience acquired by a pupil from observing his pupil master and that acquired by a solicitor from observing the barrister who is instructed.    To say the least, an instructing solicitor is rarely involved in drafting skeleton submissions and/or planning lines of cross-examination.  Hence, the weight which should be attached to “observed advocacy” largely depends on the nature and degree of such work actually involved. 

25. In England and Wales, accredited solicitors are granted either civil higher rights of audience or criminal higher rights of audience.  The HKBA supports the Law Society’s view that the same distinction should apply.  Of course, solicitors can apply for higher rights of audience in relation to both civil and criminal proceedings if they can demonstrate the requisite experience and skills via the accreditation or exemption route.

26. Under the present system, a solicitor who wishes to switch to practise at the Bar can apply to the Chief Judge of the High Court (“CJHC”) for an order that his pupillage be reduced or even dispensed with.  CJHC will then consult the Bar Council who will give recommendation on the period of pupillage required by taking into account his past experience in litigation (in particular, actual advocacy experience).   In certain circumstances, the whole 12-month pupillage can be dispensed with.  The HKBA is of the view that in principle, for the purpose of higher rights of audience, if an applicant can demonstrate advocacy experience of such level and extent that his 12-month pupillage would be dispensed with if he were to apply to become a barrister, there is no reason why he should not be granted higher rights of audience through the exemption route.  Further, those who have been practising as barristers or solicitor-advocates in other jurisdictions for a sufficient period of time may also be eligible to apply for higher rights via the exemption/qualification route.

27. The question of who should be the appropriate accrediting authority is likely to be controversial.  The word “accrediting” consists of two key elements: (1) setting the standards required for applications under each route and also for the course or training that need to be undertaken by the applicants under the accreditation route; and (2) processing and assessing the applications and the course or training.

28. In England, since the enactment of the Access to Justice Act 1999, the Law Society has been the sole authority (subject to the approval of the Lord Chancellor) for setting the standards by which its members seeking higher rights of audience are accredited.  Nevertheless, one must not lose sight of the background which led to the present system.

29. When solicitors’ opportunity to gain extended rights of audience in higher courts first appeared in the Courts and Legal Services Act 1990, there was considerable input from both the judiciary and the Bar in setting the benchmark for both the experience requirements under each route and also the course or training which would need to be undertaken by the applicants.  At that time, there were discussions and consultations between the Law Society and the Lord Chancellor’s Advisory Committee on Legal Education and Conduct (“the ACLEC”) which comprised a Lord Justice of Appeal as chairman, a Circuit Judge, two barristers appointed after consultation with the Bar Council, two solicitors appointed after consultation with the Law Society, two law teachers and nine lay members.  As a matter of fact, the ACLEC’s involvement was so extensive that it even appointed a subgroup to work with the Law Society on the details of the tests and courses.

30. Although the system which operated at that time was criticised as slow and cumbersome, the significance of the work provided by the ACLEC cannot be ignored.  In fact, the advice provided by the ACLEC has laid sufficient groundwork for the existing system.

31. In view of the above, the HKBA is of the view that whilst the Law Society should be responsible for setting the standards for the accreditation system (including the materials used for the courses and assessments), it is necessary to have a mechanism whereby input from both the judiciary and the Bar could be provided.  The HKBA suggests that a working party which is chaired by a senior judge and consists of representatives from the judiciary, the Bar and the Law Society be set up.  Such an independent accreditation body can provide the public with confidence that solicitor-advocates can meet the appropriate standard of advocacy competence.  This is analogous to the joint efforts made by the judiciary, the Bar and the Law Society in setting the standards for the purpose of ensuring the standards of the PCLL course.  This independent body can also consider the corresponding changes required in respect of the code of conduct of solicitors as mentioned in paragraphs 7 and 8 above.
32. Once the benchmark is properly set, there is no reason why the actual processing of the applications by solicitors for higher rights of audience should not be conducted by the Law Society.  However, the Law Society can consider appointing members of the judiciary and/or the Bar to act as “external examiners” in order to ensure that the required standards are met in the courses and assessments.  The training and assessment modules can be run by organisations approved by the Law Society.  Further, once the changes in the code of conduct are discussed and enacted, the Law Society should be responsible for the conduct and discipline of solicitors who are granted higher rights of audience.
An Anomaly: Exercise of higher rights of audience by solicitors in government employment
33. If the public interest warrants change and that change is premised on solicitors being required to demonstrate competence, the anomalous situation of solicitors exercising higher rights of audience simply because they have been appointed as legal officers under the Legal Officers Ordinance (Cap. 87) needs to be addressed.

34. The Legal Officers Ordinance was enacted to address the problem of securing lawyers to work for the government at a time when Hong Kong did not have any institutions that could train and qualify lawyers and so government lawyers needed to be ‘imported’. Those lawyers who had been admitted in Hong Kong had invariably trained and qualified overseas, usually in England & Wales. That has changed. Hong Kong has been turning out lawyers for over thirty years. By far the vast majority of legal officers are now ‘home-grown’ barristers or solicitors who have qualified after doing the PCLL.    

35. Rights of audience for legal officers are dealt with under s.2A of that ordinance. A person admitted as a legal practitioner in Hong Kong is eligible for appointment as a legal officer. As legal officer, he or she has all the rights of barristers and solicitors admitted under the provisions of the Legal Practitioners Ordinance Cap 159 in legal matters relating to Government issues: see s. 3(1) and 4(1) of the ordinance. It means a newly-qualified solicitor can on appointment exercise all the rights of audience that a barrister of twenty years standing has.
 

36. The case for requiring solicitors who are legal officers to demonstrate that they are competent advocates who are fit persons to exercise higher rights of audience seems overwhelming. It is not good enough to rely on a colonial law enacted in very different times to justify special treatment.  In England and Wales, solicitors in government employment who wish to exercise higher rights of audience are not exempt from the relevant certification or accreditation procedures enabling them to exercise those rights. There is no reason why a similar requirement should not be imposed here.

Conclusion

37. The HKBA summarises its views as follows by referring to the specific questions set out in paragraph 39 of the Consultation Paper:-
1. In line with the principles set out at paragraph 3 of the paper, and provided a scheme can be devised which does not endanger the continued existence of an independent Bar, do you agree that rights of audience in the higher courts should be extended to suitably qualified solicitors?

Answer:  Please refer to paragraphs 1 to 8 and 33 to 36 above.
2.
(a)
Do you think that a solicitor’s eligibility for higher rights of audience should be related to his years of post-qualification practice and, if so, what should be the minimum period of practice required?

Answer: Please refer to paragraphs 19 and 22 above.

(b)
Do you think that there should be a limit on the number of solicitors who may be granted higher rights of audience in any year?

Answer: Please refer to paragraph 19 above.


(c)
In England and Wales, there are four ways in which a solicitor can qualify for higher rights of audience.  Should a similar approach be followed in Hong Kong and, if not, what approach do you favour?

Answer: Please refer to paragraphs 19 to 21 above.

(d)
Should a solicitor be granted unrestricted higher rights of audience in relation to any proceedings, or should he only be granted higher rights in relation to a particular area of law of a particular type of proceedings?



Answer: Please refer to paragraph 25 above.


(e)
Which body of person should grant higher rights of audience?


Answer: Please refer to paragraphs 27 to 31 above.


(f)
Should the Law Society be responsible for the conduct and discipline of solicitors granted higher rights of audience and if not, which body should take on this role?


Answer: Please refer to paragraph 32 above.
Dated 20th October 2006.
� ‘legal officer"  means an officer appointed to and serving in Hong Kong as a legal officer, or an officer lawfully performing the functions of any of the officers designated in Schedule 1. (Schedule 1 is a list of various legal offices in the Government service.)


� The most obvious comparison is with England & Wales where would-be barristers must undergo a scheme of specialist training (the Bar Vocational Course or ‘BVC’) which is a course of specialised training where the emphasis is on acquiring litigation and other skills which equip the entrant for pupillage. In New South Wales entrants take a qualifying examination (‘the Bar Examination’) which equips them to ‘read’ with a tutor before then going on to complete a practice course.  


� The article has referred to “assessment route” as opposed to “accreditation route”.  In view of the contents of the article, the “assessment approach” is similar to the “accreditation route in the UK under the High Court Qualification Regulations 2000 save and except that the proposed “assessment approach” is intended to be available to solicitors with post-qualification experience of 5 years rather than 3 years as in the UK.


� There is a case for repealing this ordinance in its entirety now that most legal officers are either barristers or solicitors who have qualified in Hong Kong. It is an anachronism. Schedule 2 of the ordinance lists six jurisdictions where qualification as a lawyer (barrister or solicitor) also qualifies a person to be a legal officer. If persons qualified in those jurisdictions wished to come to Hong Kong and practice as a solicitor or barrister there would be no automatic admission. Instead they would have to pass qualifying examinations set under either the Overseas Lawyers (Qualification for Admission) Rules, Cap. 159Q (for solicitors) or under the Barristers (Qualification for Admission and Pupillage) Rules, Cap. 159 AC (for barristers).


� The HKBA does not contemplate that a change in the law will deprive legal officers of rights they have hitherto enjoyed. Such change would only affect legal officers appointed after new accreditation procedures have been introduced.
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