
Public Consultation on Mandatory Building Inspection

Views of the Hong Kong Bar Association

1. The Hong Kong Bar Association (“the Bar”) submits the following views on the Public Consultation on Mandatory Building Inspection of the Housing, Planning and Lands Bureau of the HKSAR Government (“the Bureau”).

Chapter 3 – Proposed Mandatory Building Inspection Scheme

2. The Bar agrees in principle with the proposal that buildings should be subject to regular and competent inspections to ensure public safety. 

3. The Bar, however, is concerned that the implications of the proposed enforcement measures may not have been sufficiently assessed for the type of buildings the proposed inspection scheme is to target, namely domestic buildings aged 30 or above. Such buildings have fragmented ownership of a relatively small number of units by persons relatively advanced in age and no owners’ corporation. The failure in co-operation of one or more owners may paralyze any effort of owners to engage an inspector, or to produce an inspection report for the Buildings Department. Sometimes, the unco-operative owner may turn out simply have been absent. In the absence of an owners’ corporation, the criminal proceedings and penalties now proposed to be imposed will be levelled on individual owners who may have already exerted an effort within their means to secure compliance, short of engaging in litigation for that purpose. (There is surely a possibility that the litigation costs involved in securing entry may exceed the inspection and rectification costs.) The same consideration applies to the proposed imposition of a surcharge. The Bar therefore suggests that the Bureau should consider including suitably drafted defences for such owners who have taken all reasonable steps to comply with the inspection requirement. 

Chapter 5 – Support Measures: Dispute Resolution Mechanism

4. The Bureau consults on whether there is public support for an alternative dispute resolution mechanism on building management disputes. The Bureau is correct to note that the resolution of these disputes often requires the co-operation of different parties. The Bar appreciates that these disputes are often not of an one-off nature and their proper resolution may rest upon the fostering of good neighbourly relationships. The Bar suggests that in this connection, there is room for exploration of the use of mediation. 

5. The Bureau also consults on whether a simple dispute resolution mechanism can be established. The Bureau indicates that the first stage consultation reveals that the public generally perceived that settling disputes through the existing channels usually involves high costs and lengthy litigation procedures. The Bar considers this perception to be misplaced. Both the Small Claims Tribunal and the Lands Tribunal are relatively informal dispute resolution mechanisms. Legal representation is even prohibited in the Small Claims Tribunal. If it were complained that the existing channels were lengthy, then such a complaint would apply to all dispute resolution mechanisms having as one of its objectives, the fair hearing of the dispute before it. 

6. The Bar notes the proposal of the Hong Kong Institute of Surveyor for the establishment of a Building Affairs Tribunal with a presiding officer having both legal and building professional background. The Bar considers that such a proposal is undesirable in so far as it is suggested that the tribunal should also be a point of dispensation of advice. Even if the proposal is limited to that of adjudication of disputes, the Bar considers that the proposal remains undesirable, bearing in mind that the Lands Tribunal is sufficiently informal and capable of handling building management claims. Section 4(4)(b) of the Lands Tribunal Ordinance (Cap 17) empowers the Chief Executive to appoint person who are sufficiently experienced in “the practice of land valuation or some other subject relevant to the proceedings of the Tribunal to sit as members of the Tribunal”. Section 5(1)(b) of the same Ordinance makes provision for temporary appointments of such persons. Evidence before the Lands Tribunal may taken orally on oath or affirmation, or by affidavit, declaration or otherwise as the Lands Tribunal thinks fit: Lands Tribunal Rules (Cap 17 sub leg A) r 19. In so far as there may be difficulty to obtain expert evidence, this can be resolved administratively by the establishment of a rota of relevant professionals willing to be appointed single joint expert by arrangement of the parties for a fixed fee. 

7. The Bureau further consults on whether improving the existing dispute resolution channels might present a more efficient and effective way to achieve the same objective. The Bar repeats the suggestions in the previous paragraph. 
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