Town Planning (Amendment) Ordinance (No. 25 of 2004)
1. On 7 July 2004, the Legislative Council passed the Town Planning (Amendment) Ordinance (No. 25 of 2004) (hereinafter “the Amendment Ordinance”), which was Gazetted on 23 July 2004.
2. The Amendment Ordinance has not yet come into operation – it shall do so “on a day to be appointed by the Secretary for Housing, Planning and Lands by notice published in the Gazette.” [section 1(2) Amendment Ordinance]

3. The Amendment Ordinance will entail a substantial overhaul of the existing system with respect to the procedures involved in Hong Kong Town Planning.
4. The Town Planning Board (hereinafter “TPB”) intends to publish and issue Guidelines – it is intended that these Guidelines will assist the public in relation to how the new procedure works in practice, how to invoke the same, and the requirements involved.
5. It also appears to be intended that the Guidelines will ‘flesh-out’ the Amendment Ordinance somewhat, and provide some guidance with respect to TPB’s interpretation of the provisions of the Amendment Ordinance and how TPB will apply them.
6. The Hong Kong Bar Association (hereinafter “HKBA”) has been provided with 8 Draft Guidelines: TPB PG-No.’s ‘A’ to ‘H’, and a further Consultation Paper on Fee Proposals.
7. The Planning Department has invited inter alia HKBA to comment on the 8 TPB Draft Guidelines & the Consultation Paper on Fee Proposals.
8. Below are HKBA’s views and comments:-
TPB PG-No. A
Paragraph 1
The first sentence has a minor typo: “This The purpose of this set of …”
Paragraph 3.1
It is said that “All representations/comments … should be forwarded … by hand, post, fax or e-mail”: however, only a physical address has been provided.

There needs to be a phone / facsimile number and electronic-mail address provided as well.

A ‘Submission Form’ has been mentioned: 1) that Submission Form should have an identifying ‘name’ / ‘code’; e.g. Form 1A; 2) “the form can be downloaded …”, the actual http hyper-link should be provided.
Paragraph 3.2
It should be clarified that – Representers / commenters / further representers are, however, permitted to lodge more than one set of representations / comments / further representations, so long as they do so within the statutory time limits.
Paragraph 3.6
If ‘supporting information’ is included, 65 copies need to be provided; presumably, the logic of this is because the supporting information might be quite long and would cost the TPB a lot of expenses to reproduce copies for circulation and inspection.

But this logic ought equally to apply to the Submissions themselves (representation / comment / further representation); thought should be given as to whether there ought to be a rule of practice whereby, for example – if the Submissions are in total longer than X number of pages (front and back), then Y number of copies should be supplied and provided to the TPB, but if the Submissions are under X number of pages, then extra copies need not be provided.
Paragraph 4.1
There should be added – Any person may be supplied with a copy of any draft plan, representation, comment, further representation and amendments proposed / made by the TPB/RHC in respect of the draft plan, upon payment of a copying fee. The copying fee scale should be specified: e.g.  $X per page.
Paragraph 4.1A
There should be added, a paragraph 4.1A – During the 2 month period of public inspection after the draft plan is first exhibited, the TPB will advertise once a week in 2 daily Chinese language local newspapers and 1 daily English language local newspaper. Details similar to paragraphs 4.2 & 4.3 should be stated, in relation to the exhibition of the draft plan; especially in relation to where and when the draft plan is available for inspection and re: inviting the public to make representations in relation to the draft plan so exhibited
Paragraph 4.2
Amend wording to – “two daily Chinese and one daily English newspapers”, this is necessary in order to comply with section 7: s.6(5) of the Amendment Ordinance.
Paragraph 4.3
Presumably paragraph 4.3 applies to draft plans as well? Please note that the draft plan time limit period is 2 months, rather than and not 3 weeks. The wording should be expanded and altered to make this clearer.
Paragraph 7.1
The term ‘TPO’ was not previously defined – see paragraph 1; Town Planning Ordinance is defined as ‘the Ordinance’. Amend accordingly.
Paragraph 8.1(b)  The term ‘TPO’ was not previously defined – see paragraph 1; Town Planning Ordinance is defined as ‘the Ordinance’. Amend accordingly.
Annex 1
The diagram is somewhat unclear: the 9 month period / deadline (for CE in C to made decision) should begin to run after the initial 2 month period. This seems a little ambiguous in the diagram.
TPB PG-No. B
Paragraph 2.2
It would be a lot clearer if the relevant ‘application form(s)’ had identifying names / codes. Also, since ‘download from website’ is mentioned, the actual http hyper-link should be provided.
Paragraph 2.3
Change wording to “two daily Chinese and one daily English newspapers”, to comply with the Amendment Ordinance; see section 12: s.12A(7)(b).
Paragraph 2.5(c)
Add – (i.e. as soon as reasonably practicable after the first 3 weeks of public inspection, generally speaking during office hours at the Enquiry Counter of the Planning Department); see section 12; s.12A(12) & 12A(8)(b)
Paragraph 2.6
It should be made clear that – Generally speaking, as a matter of practice, a newspaper notice will always be made.


And also – Where a site notice is posted as well, the contents of the site notice will at least contain the same information as in the newspaper notice; see section 12; s.12A(8) – the Amendment Ordinance is clear in that both newspaper notices and site notices are meant to say the same thing and satisfy the same requirements.
Paragraph 4.1
Phone / facsimile number and electronic-mail address needs to be provided as well.
TPB PG-No. C
Paragraph 2.1
References to ‘the Board’ should be amended to ‘TPB’, which was already pre-defined in paragraph 1.2.

Paragraph 4.1
It would be preferable to say that 1) in the case of land owners who are individuals, the statement of consent should state HKID / passport number as well; 2) in the case of land owners who are corporate entities, the execution should be under company seal and the statement of consent should be accompanied by a resolution of the board of directors; 3) in any case, execution should be witnessed by an identified person who will also sign the statement as witness.
Paragraph 5.2
For land owners who are corporate entities, an updated company search from the Companies Registry should also be included and submitted. It should be mandatory that the Notice is sent by registered post to the Company’s Registered Office address (as found in the Company Registry / Search).

It is also preferable that the Notice be posted to both the address of the land owner as registered on the LR records, as well as, at the address of the land/premises (rather than ‘or’). It would be better to be safe, so as to ensure that the current land owners really are notified. Posting to only 1 address is unsatisfactory; especially since the addresses provided in LR records are often from a long time ago (when the land was acquired) and may be out of date.
TPB PG-No. D
Paragraph 3.2
It should be made clear that under the Amendment Ordinance (see e.g. section 12: s.12A(14)(c)(ii)) the prima facie position is that, “the application shall be regarded as received when the further information is received”; i.e. if further information is in fact ‘accepted’ (i.e. deemed to be ‘no material change’) and therefore under s.12A(14)(a) is “regarded as having been included in the application”, the statutory time limit is automatically restarted, unless an exemption under s.12A(15) is granted.


Thus, it should be clarified that – If one chooses to file further information, then the effect of filing further information, and in the event that it is accepted (as introducing no material change), is that prima facie all statutory time limits for public inspection and comments are automatically restarted, unless there is an exemption (for which see below).
Paragraph 3.3A
There should be added a paragraph 3.3A that clarifies as follows – If the applicant wishes to proceed with that application, then he must do so without the further information that introduces the material changes (and in that case, the statutory time limits will ignore the further information that has been submitted and will run from the original application date). Further information that introduces ‘material changes’ cannot be ‘accepted’ and can only be considered by filing of a fresh application.
Paragraph 3.3B
It should be further clarified as follows – If the applicant wishes to proceed without the further information that introduces the material change, that choice will not in general prejudice a future application that is materially different from the application that was considered. In general, if the Board and/or the Secy/Board rules that the further information introduces a material change and therefore refuses to accept the further information, then a future fresh application which includes and/or contains that further information will also be considered materially changed and/or different from the previous application.
This clarification is necessary because the applicant might otherwise be caught in a very difficult position. 1) applicants should in general be encouraged to submit further information in the first application, rather than to make many applications (after rejection) with more and more information coming out each time; 2) if the further information is accepted, then that is fine; but if the further information is not accepted (because it introduces material changes), then the applicant should be given a choice – he should be allowed to either continue with the application without the further information, or abandon this one and start a fresh one; 3) there should be a rule of practice stated, that proceeding with the original application (without the further information) will not prejudice a future fresh application – after all, the reason why the further information is ‘not accepted’ is because it introduces ‘material changes’; in which case, logically, a fresh application in future that has this further information should be ‘materially changed’ or ‘materially different’ from the previous application, and hence one decision or rejection, should not prejudice the other; 4) thus, it should be clarified that applicants will not be caught in the situation where, they go ahead without the further information, only to find that when they make a future fresh application with the further information, they are prejudiced because TPB considers that this is a similar application that they have already ruled upon and determined / rejected.
If this rule of practice is not adopted or stated clearly, then the following problems may occur: a) whenever an applicant submits further information and that further information is rejected – he will most likely abandon / withdraw this application and make a fresh one: the applicant will fear that if he goes ahead with this application as is and is rejected, then this might prejudice a future fresh application (there is a ‘rejection-record’ so to speak, in relation to the application); b) even if the applicant in fact has in his possession further information, applicants will in general be dissuaded and will not wish to disclose / file any further information – this is because of the fear that if TPB / Secy/Board rules that there is material change, then the applicant will feel compelled to abandon / withdraw altogether (see reason ‘a’ above), and therefore would prefer not to take that risk – it is better to withhold the further information instead.
Formulating and stating a clear rule of practice can: (i) promote the likelihood that all relevant information is disclosed and brought to attention as soon as possible; (ii) reduce the number of ‘repeated’ overall applications / fresh applications; (iii) alleviate any fears that filing further information may lead to the application having to be withdrawn / abandoned or prejudicing any future fresh applications.
Paragraph 3.5
It should be clarified as to whether the ‘exemption’ will automatically be considered by Secy/Board, or whether the applicant needs to apply for exemption to be considered? Either – If Secy/Board ‘accepts’ the further information, then it will also automatically consider whether there ought to be exemption – OR – the applicant needs to make application, at the same time as filing the further information, or after the applicant is notified that his further information has been accepted.
Paragraph 3.5A
The applicant should be told what information / details ought to be provided in order to allow Secy/Board to consider whether or not to grant exemption – so as to enable Secy/Board to consider and decide whether or not to grant exemption, the applicant is reminded that in general, the following information and details ought to be provided at the time of filing further information:-
Paragraph 6
Shouldn’t the applicant be given a choice? E.g. if the further information is ‘accepted’ but not ‘exempted’, perhaps the applicant should be given a choice as to whether to a) go ahead with the original application without the further information (and hence the original time schedule also); or b) take into account the further information and restart all statutory time periods – If the applicant so desires, he may withdraw the further information, and the statutory time limits / periods will not be reset / restarted. Unless the applicant informs the Secy/Board or TPB otherwise, any further information that is ‘accepted’ but not ‘exempted’ will automatically result in the relevant statutory time limits being restarted for public inspection / comments.
This is because some applicants may wish to provide further information but at the same time have some element of time constraint. If applicants are not given a choice, then some may be dissuaded from filing any relevant further information at all, for fear that they are ‘accepted’ by not ‘exempted’, in which case the applicant (who may desire a speedier time scale) is compelled to have the statutory time limits being restarted all over again.
Since it is the applicant’s application and also his further information; the applicant should be given a choice:–
a) if my further information is accepted and exempted, then I wish for it to be included in this application;
but
b) if my further information is accepted but not exempted, then I (as the case may be):-

(i) still wish for it to be included (in which case all time limits are automatically reset); or
(ii) wish to withdraw the further information (in which case the original time limits will remain unaffected);
On the other hand
c) if my further information is not accepted, then I (as the case may be):-

(i) nonetheless notwithstanding wish to continue with my application without the further information (but without prejudice to any future fresh application including such further information); or
(ii) wish to withdraw / abandon this present application (since the applicant may be of the view that the application is now not worth pursuing).
TPB PG-No. E, F, G & H
HKBA has no particular comments / views in relation to these items.
Fee Proposals

Paragraph 3.
It has been clarified that “the applicant is not required to pay any fee for lodging a review or appeal”; it should also be clarified as to whether the Government will entertain any application for ‘refund’, and if so, when and under what circumstances; e.g. in situations where if further information introduces a material change and is not ‘accepted’, whereafter the application is withdrawn / abandoned / not proceeded with. Is it the case that any fresh application will always attract a new application fee? Even if it is based upon a former application that was revised / withdrawn? Under what circumstances will the Government entertain a ‘refund’ (or ‘discount’ on future fresh application fee); if it is the case that application fees are ‘non-refundable’, this ought to be clearly stated also.
An appropriate situation for a ‘refund’ (or alternatively, a waiver of the latter fresh application) would be for example – the situation where further information is deemed to introduce ‘material change’ (and is not ‘accepted’) or where the further information is ‘accepted’ but not ‘exempted’ (and the applicant does not wish to restart the time limits). In these situations, it would be a matter of good Governmental policy to promote and encourage the withdrawal of the application altogether, and the lodging of a fresh application. The Government should consider ‘waiving’ (in whole or maybe only in part) the future fresh application fee where a ‘fresh application’ is made pursuant to a former application that is withdrawn because of further information introducing ‘material change’ and not being ‘accepted’ or not being ‘exempted’. This will encourage applicants to withdraw ‘incomplete’ applications, and would encourage applicants to ‘complete’ their applications before making a single finalised and comprehensive application in one go.
If applicants are told by the Government that they will be charged the full application fee which will not be refunded anyway in any event, even if they withdraw the former application and file a fresh replacement instead: then applicants will be encouraged to ‘try-their-luck’ to see if the former application will pass through anyway; after all, whether or not the former application passes through in the end, the new fresh application will attract another full application fee in any event. Applicants who do not want to ‘waste’ the first application fee would be encouraged to ‘give-it-a-go’, since they’ve already paid for it anyway. This would lead to a great wastage of Governmental and administrative resources, in having to deal with half-hearted and incomplete applications, simply because the applicant has already paid for it and does not wish to ‘waste’ his money.
On the other hand, if subsequent / latter ‘fresh’ applications are given concessionary measures in terms of application fees (e.g. full or partial waiver of the latter fresh application fee); then applicants will have an incentive to withdraw incomplete applications and to make fresh applications that include all further and/or other relevant information. This will save on Governmental and administrative resources – it will promote the withdrawal of half-hearted applications, and encourage more finalised and complete applications in one single go. If the applicant insists on going ahead with an incomplete application rather than withdrawing it, he will run the risk of wasting his entire application fee and will have no concessions when he makes a ‘second’ application later; this is justifiable because Governmental and administrative resources have in fact been wasted in considering and handling that failed application.
Paragraph 4.
This part deals with waiver of the application fee; the present guideline refers only to ‘charitable purposes’ by ‘charitable bodies’ only; defined as per the tax exemption in section 88 of the Inland Revenue Ordinance.
This guideline is too narrow. Waivers should not be restricted solely to registered charities. It must be borne clearly in mind that the Amendment Ordinance contains no such restriction (that waiver of fee is only available to Registered Charities). There are many bodies and organisations with good causes or public causes that are not necessarily registered as charities (e.g. because they may not produce much income and therefore do not require any tax exemption) or are not registrable in the first place by reason of categorisation. Waiver of application fee should be open to all ‘public causes’ and applications that relate to ‘public causes’.
If the Government accepts this proposal, it should be made clear that waiver is not necessarily restricted to Registered Charities. It would also be helpful to provide examples / illustrations of typical situations where the Government would consider waiving application fee (in whole or in part). There should also be some guidance as to better defined and/or list of criteria that the Government will consider and bear in mind, when assessing whether or not to waive the application fee; e.g. public causes, non-profit making organisations / causes, education, youth programmes, environmental concern bodies, etc … There could for example also be a list of examples and illustrations of when and in what circumstances the Government will generally (without binding itself to that) grant partial and/or full waiver of application fees.

In any event, it should be specifically mentioned and clarified that applicants may in any event apply to the SFST for waiver of application fee, to be considered on a case-by-case basis. Details and particulars should be given as to how (i.e. the procedure and necessary information / ‘red-tape’) the applicant may apply for waiver / exemption. Clearly, it should not be a situation where registered charities are automatically exempt and all other applications are automatically disentitled from any waiver at all; the Amendment Ordinance does not contain any such provisions. The matter must be considered on a case-by-case basis, and applicants should be allowed to apply for consideration to be waived and should be told how they may apply for consideration of waiver of application fee.
There should also be a system of ‘pre-approval’. One can imagine that there will be non-profit-type organisations who will only actually go ahead and make the application if the application fee is waived; i.e. they should be able to apply and be told before-hand whether or not the application fee will be fully / partially waived. It is very undesirable to leave these organisations in the situation where they are compelled to pay-up the application fee first, and then to apply for waiver later, and with no guarantee that there will in fact be any such waiver. It is far preferable that they may apply in advance and be told before-hand the position where they stand – the organisation may then consider whether to make any application at all. It may be the case that the organisation will decide not to make the application if the application fee is not waived, but wishes to make the application if the Government is willing to waive the fee.
Annex I Part A
At the consultation forum, some New Territories villagers raised the objection that $7,500 basic rate for the first 1,000 metre square applied for, was on the high side in relation to for example New Territories Small Houses.
One way of accommodating this concern may be to reduce the ‘basic’ site area (i.e. (a)(i)), without necessarily reducing the fee cost structure as such. E.g. if one considers that the typical private individual end users’ application will be in the region of 1,000 square feet (i.e. 100 sq. metres; a typical New Territories Small House); The basic rate (a)(i) should be adjusted so that the fixed costs relates only to the “First 100 square metre of site area / floor area”. That way, the interest of the individual end-user applicant will be looked after, whilst large project applications will nonetheless attract the same fee in total overall.
At the Consultation Forum, the Government had suggested that New Territories Small House applications could be ‘consolidated’ together so that for example 8 New Territories Small House applications should be consolidated into one single application in order to take advantage of the first 1,000 sq. metre area basic rate. This is a most undesirable ‘solution’ to a problem that really only arises from the fee structure chosen. The individual end-user should not be prejudiced just because he has no ‘friendly neighbours’ with whom to consolidate his application. The private individuals cannot be expected to and should not be compelled to co-ordinate ‘mass/consolidated-applications’ just because the Government chooses to organise the fee structure in a manner that does not accord with the typical single application.
The fee structure that is implemented in the end should be able to accommodate the full spectrum, from single private individual end-users, to small businesses, to large scale developers; bearing in mind and balancing the varying interests of all different types of parties and applications.
Conclusions

Above are HKBA’s views and comments. If any clarifications are desired or if HKBA can be of any further assistance, please do not hesitate to contact the Secretariat of HKBA.
Hong Kong Bar Association
2 December 2004
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