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background

1. In light of the aging populations in developed countries, the issues of advance and substitute decision-making for persons who are terminally ill or mentally incapable have been subject to considerable debate.  Law reform institutions in various common law jurisdictions
 have examined existing legislation and given their recommendations for reform.  In Hong Kong, the Secretary for Justice and the Chief Justice referred the matter to the Law Reform Commission with the following terms of reference:


“To review the law relating to:

(a)
decision-making for persons who are comatose or in a vegetative state, with particular reference to the management of their property and affairs and the giving or refusing of consent to medical treatment; and

(b)
the giving of advance directives by persons when mentally competent as to the management of their affairs or the form of health care or medical treatment which they would like to receive at a future time when they are no longer competent,


and to consider and make recommendations for such reform as may be necessary.”

2. The Decision-Making and Advance Directives Sub-Committee (“the Sub-Committee”), appointed by the Law Reform Commission for the above purpose, has prepared a Consultation Paper on “Substitute decision-making and advance directives in relation to medical treatment” (“the Consultation Paper”).  The Consultation Paper reviews the concepts of capacity, decision-making and advance directives (see Chapters 1 and 2), examines the existing statutory law, common law and professional guidelines (see Chapters 3 to 5 respectively), highlights the problems associated with current statutory and common law (see Chapter 6), and finally makes recommendations for reform by referring to other common law jurisdictions (see Chapters 7-9).

3. 
In this document, the Hong Kong Bar Association (“the Bar”) will focus on the recommendations set out in the Consultation Paper and provide comments and, if appropriate, suggestions.

4. 
In its response, the Bar has been guided by the principles set out in paragraphs 5-6 below:


Principle 1: The Bar is not restricted by the Sub-Committee's terms of reference, and must take a holistic view.  Where “tidying up” or a “piecemeal approach” is inadequate, this response will, if necessary, venture to suggest a broader perspective.


Principle 2: Further consultation will be needed.  As the Sub-Committee acknowledged, many of its proposals are in general terms leaving specifics to be worked out.  The Bar assumes that the Consultation Paper is only the first of a series of consultations which will occur as specific measures based on the recommendations take shape.  Endorsement by the Bar now of general recommendations should not be construed as support of more specific measures that may be proposed later.

Recommendation 1


“We recommend that the concept of advance directives should be promoted by non-legislative means and that those wishing to issue advance directives should be encouraged to use the model form of advance directive which we propose.”

5. 
The Sub-Committee has considered the advantages and disadvantages of the following methods of addressing advance decision-making:

(a)  Extending the existing scope of enduring powers of attorney;

(b)  Creating welfare or continuing powers of attorney;

(c)  Expanding the functions of the Guardianship Board;

(d)  Providing a legislative basis for advance directives; and

(e)  Retaining the existing law and promoting the concept of advance directives by non-legislative means.
6. For reasons set out in Paragraphs 8.9 and 8.32 of the Consultative Paper, the Bar  considers that Option (a), namely, extending the existing scope of enduring powers of attorney; and Option (c), namely, creating welfare or continuing powers of attorney, are not appropriate for the situation in Hong Kong.
7. Further, the Bar agrees that it is undesirable that a person or the relatives of such persons, have sole recourse in applications to the Guardianship Board or in applications for court orders for substitute decision-making.  The problems associated with the former have been amply illustrated in Paragraph 8.38 of the Consultation Paper; the latter consumes significant time and money and may be beyond the reach of most members of the public.
8. The Sub-Committee has expressed a preference for Option (e) on the basis that it is a cautious approach which takes into account the social values of Chinese culture whereby the defects in the existing law can be best addressed by the development of common law.  

9. The Bar in principle agrees with this recommendation subject to the following qualifications:-
(1)  The proposed model form of advance directive in Annex 1 of the Consultation Paper appears to lack precision and provides inadequate comprehensiveness with regards to potential circumstances in terms of the following:
(a) The phrase ‘Persistent Vegetative State (PVS)’, as used in Section II, (2) and (2)(B), is undefined and thus, as stated in Paragraph 1.15 of the Consultation Paper, may lead to confusion between involved parties.
(b) Not all cases of mental incapacitation fall into the two cases outlined in the model advance directive proposed in Annex 1, Section II (2)(A), for example, persons who have sustained brain damage resulting in reduced mental capacity, persons with dementia.  It is therefore important that the model advance direction will take into account of other categories of incapacitation.

10. The Bar therefore proposes the following amendments to the model advance directive form:
(a) Clarification of the phrase ‘Persistent Vegetative State’ to be included within or as a foot note of the form as referring to: 

“The condition whereby one is unconscious with no hope of regaining consciousness regardless of the application of medical treatment.  The body may move and eyes may be open but as far as any other person is concerned, the person is neither able to think nor respond”

so as to ensure that the patient is not merely in ‘The Vegetative State’ or ‘The Continuing Vegetative State’, but in ‘The Permanent Vegetative State’, which connotes (and ensures) irreversibility as opposed to possible recovery.

(b) Further discussion of potential cases (such as dementia) to be added to Section II (2).
(c) Addition of the statement that for an advance directive to take effect, the diagnosis of the condition falling within the model advance direction must be certified by two registered medical practitioners, and such practitioners must not be doctors who are treating, or who have treated, the individual making the advance directive.
(d) Addition of the statement that euthanasia will not be performed, even if expressly requested in the advance directive, under any circumstances.
Recommendation 2


“We recommend that the Government should launch publicity programmes to promote public awareness and understanding of the concept of advance directives.  The Department of Health and all District Offices should have available for public reference general information on advance directives and should be able to supply sample advance directive forms for public use.”

11. The Bar supports this recommendation for the following reasons:-
(a) We believe that the public has a right to be informed as much as possible of the concept of advance directives so as to ensure that they are at least aware of the option of exercising control over their future should such option be taken away due to possible mental incapacitation.
(b) Increased public awareness and understanding of the concept of advance directives will enable members of the public to make informed decisions as to whether they would like to express in advance their wishes regarding medical treatment.
(c) Publicity programmes and greater access to general information on advance directives as well as sample advance directive forms for public use are all positive steps towards enhancing the population’s knowledge of advance directives.  As such, a permanent body or committee should be set up charged with the task of overseeing such publicity programmes to promote public awareness and understanding of the concept of advance directives.
Recommendation 3


“The Government should endeavour to enlist the support of the Medical Council, the Medical Association, the Bar Association, the Law Society, the Hospital Authority, all hospitals and medical clinics, and religious and community groups in this information campaign.”

12. The Bar supports this recommendation and repeats paragraph 11 (c) hereinabove. 
Recommendation 4


“We recommend that, for the purpose of making an advance directive, the terms 'terminally ill' and 'life-sustaining treatment' should be defined as follows:

(a)
a patient is 'terminally ill' when he is in an incurable condition caused by injury or disease, from which there is no reasonable prospect of a temporary or permanent recovery where – 

(i)  death would in reasonable medical judgment be imminent, regardless of the application of life-sustaining treatment; and

(ii)  the application of life-sustaining treatment would only serve to postpone the moment of death.

(b)
'life sustaining treatment” means any medical procedure or measure (including cardiopulmonary resuscitation and assisted ventilation) which will only prolong the process of dying when death is imminent, but excludes palliative care.”

13. 
The Bar supports this recommendation.

Recommendation 5


“The model form of advance directive should be witnessed by two witnesses, one of whom should be a medical practitioner.  Neither witness should have an interest in the estate of the person making the advance directive.


The Government should encourage the Medical Council or other relevant professional body to consider issuing guidelines for doctors witnessing the making of advance directives to ensure consistency of medical practice in this area.”

14. The Bar in principle supports the recommendation subject to the following observation:-
(a) In response to Paragraph 8.69 of the Consultation Paper, the Bar is of the view that in order to avoid any undue influence maintained by a doctor who is treating, or has treated, the individual making the advance notice, it is important that the witnessing doctor should not be the treating doctor or a doctor who has treated the individual.
Recommendation 6


“We recommend that:

(a)
any or all advance directives previously made by an individual may be revoked by him at any time if he is mentally competent when he makes the revocation;

(b)
a written advance directive may be revoked in writing, and should preferably be witnessed by a single witness; and

(c)
in acute emergency situations, a written advance directive may be revoked orally.”

15. The Bar supports this recommendation.

Recommendation 7


“We recommend that a central registry should be established for the safe-keeping of all advance directives.  The registry should be accessible 24 hours a day for the confirmation of any advance directives which have been made by an individual.”

16. The Bar supports this recommendation, subject to the following observations:–

(a) All advance directives within the central registry must be kept strictly confidential in order to prevent influence on medical treatment prior to the diagnosis of a patient's condition as terminal illness, persistent vegetative state or irreversible coma.

(b) An advance directive stored in the registry should only be accessible by the maker of the advance directive, or by a welfare attorney or a family member. In the latter cases two medical certificates certifying the patient's condition should be required.

Recommendation 8


“We recommend that the Government should, as part of its public awareness campaign on advance directives, encourage those who wish to make an advance directive to seek legal advice and to discuss the matter first with their family members.  Family members should also be encouraged to accompany the individual when he makes the advance directive.”

17. The Bar supports this recommendation.

Recommendation 9


“We recommend that the definition of “mentally incapacitated person” for the purposes of the application of Parts II, IVB and IVC of the Mental Health Ordinance (Cap. 136) should be amended along the following lines:

(1)  For the purposes of Parts II, IVB and IVC, a mentally incapacitated person is a person who is at the material time -

(a) unable by reason of mental disability to make a decision for himself on the matter in question; or

(b) unable to communicate his decision on that matter because he is unconscious or for any other reason.

(2)  For the purposes of subsection (1), a person is at the material time unable by reason of mental disability to make a decision if, at the time when the decision needs to be made, he is -

(a) unable to understand or retain the information relevant to the decision, including information about the reasonably foreseeable consequences of deciding one way or another or of failing to make the decision; or

(b) unable to make a decision based on that information.

(3)  In subsection (1), “mental disability” means – 

(a) mental illness;

(b) a state of arrested or incomplete development of mind which amounts to a significant impairment of intelligence and social functioning which is associated with abnormally aggressive or seriously irresponsible conduct on the part of the person concerned;

(c) psychopathic disorder;

(d) mental handicap; or

(e) any other disability or disorder of the mind or brain, whether permanent or temporary, which results in an impairment or disturbance of mental functioning.

(4)  A person shall not be regarded as unable to understand the information referred to in subsection (2)(a) if he is able to understand an explanation of that information in broad terms and in simple language.

(5)  A person shall not be regarded as unable by reason of mental disability to make a decision only because he makes a decision which would not have been made by a person of ordinary prudence.

(6)  A person shall not be regarded as unable to communicate his decision unless all practicable steps to enable him to do so have been taken without success.”

18. The Bar supports this recommendation.

Recommendation 10


“The Government should encourage the Medical Council or other relevant professional body to issue guidelines or a code of conduct to enhance consistency of medical practice in relation to:

(a)
the assessment of a person's ability to communicate;

(b)
the treatment of persons in a vegetative or comatose state; and

(c)
the criteria for basic care.”

19. The Bar supports this recommendation.

Dated the 7th day of October, 2004
Hong Kong Bar Association

�such as the Queensland Law Reform Commission (1996), the Alberta Law Reform Institute (1991), the Alberta Law Reform Institute and the Health Law Institute (1993), the Law Reform Commission of Manitoba (1991), the Law Commission in England (1995), the Scottish Law Commission (1995), and the National Medical Ethics Committee of Singapore (1994).


� Adapted from the definition in the Form of advanced directive prepared by the District of Columbia Hospital Association, USA (Annex 3 of the Consultation Paper, p.180).


� See Paragraph 1.15 of the Consultation Paper.
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