13 August 2004

Ms. Stella Chan
Government Counsel
Department of Justice
Legal Policy Division
1/F, High Block
Queensway Government Office
66 Queensway
Hong Kong 

Dear Ms. Chan,
Proposal to amend sections 9 & 13 of the Costs in Criminal Cases Ordinance, Cap 492

I refer to
your letter dated 3 August 2004 concerning a consultation paper prepared by the Department of Justice which proposes amendments to sections 9 and 13 of the Costs in Criminal Cases Ordinance.

The proposal is to amend these two sections so as to permit the Court of Appeal to award costs in relation to an application under section 32 of the Hong Kong Court of Final Appeal Ordinance, Cap 484 for a certificate from the Court of Appeal that there exists in a decision of the Court of Appeal and a point of law of great and general importance.  In relation to section 9, the proposal is that it be amended so that a successful applicant for a section 32 certificate may be awarded his costs.  The proposal in relation to section 13 is that where the application for a section 32 certificate is determined to be unmeritorious that the Court of Appeal have power to award costs in favour of the prosecution.  
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It is difficult to find very much to be said in favour of the proposal to make an appellant liable for the costs of the prosecution on an unsuccessful and unmeritorious application for a section 32 certificate.  The first point to be made is that if the object is to deter unmeritorious applications then it is very difficult to see how it would have any real effect except in a very few cases.  Those whose representation is paid for by the Director of Legal Aid would be immune.  The next group of people who are to be considered would be those who are either privately represented or represent themselves.  In that class of persons, the first thing that the court would be required to do is determine whether the applicant had sufficient means to meet such an order.  This would leave very few persons potentially liable to face a costs order.
Given how the prosecution usually conducts itself in relation to existing powers in relation to costs on appeal, the prosecution would be unlikely to invoke this proposed power in any event. The current practice of restraint is a proper one.
Even to the extent that the limited class of applicants for a section 32 certificate might be deterred, the paper does not address the issue as to whether this form of deterrence will actually advance the interests of justice.  However, it might be said to be a bad thing to deter applications for a certificate if there is a real risk that possibly a meritorious case did not proceed because a potential applicant did not wish to take the risk of an award of costs being made against him.  Your paper assumes that those who will be deterred from making an application for a section 32 certificate are applicants who case has no merit. Unless you have solid evidence which suggests a clear relationship between those who might be deterred from proceeding are only those whose applications were unmeritorious your proposal creates the risk that a good case might be deterred.
The proposal in relation to section 9 would permit costs to be awarded against the prosecution and in favour of the applicant where the application for a section 32 certificate is successful.  This is fair and reasonable upon the basis that an individual receives recompense for a successful application for a certificate.  It is difficult to imagine circumstances where the prosecution would ever be deterred from resisting such an application by the threat of a possible costs order.

In short, the proposal to amend section 9 has merit.  The proposal to amend section 13 is unlikely to have any real benefit.  In any event, there are a number of real defects in the Costs in Criminal Cases Ordinance which have a good deal more priority than this proposal. Presently there are no provisions for the payment of costs in the following circumstances: 
· stay of proceedings of proceedings upon the basis that the continuation of those proceedings are an abuse of the process of the court;

· indictment quashed; 

· entry of a nolle prosequi ; 

· where proceedings before a magistrate terminated by the withdrawal of a summons or information;
· where criminal proceedings are brought in excess of jurisdiction or in the wrong court.
There must be other examples.

Yours sincerely, 

Edward Chan, SC
Chairman
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