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opetation for years without any observed problems. HKBA is of

the view that is may be retained as it is.

Part 5 — Jutrisdiction of Arbitral Tribunal

(2) Part 5 generally follows the recommendations in the Report.
(b) HKBA welcomes the addition of clauses 35(2) in an non-exhaustive

manner.

Patt 6 — Interim Measures and Preliminary Orders
(a) With the amendments adopted in 2006 to the UNCITRAL Model

Law, HICBA agrees that these should be teviewed for adoption into
the new Ordinance.

(b) Essentially, the gist of the amendments is to provide a generic
definition of interim measures and set out the conditions for
granting such measures and an important innovation of the revision
lies in the establishment of a regime for the recognition and
enforcement of intetim measures, which was modelled, as
appropriate, on the regime for the tecognition and enforcement of
arbitral awards under articles 35 and 36 of the UNCITRAL Model
Law?®.

() HKBA supports the introduction of clauses 36 to 43 to implement
articles 17, 17A to 17G and agrees that articles 17H to 171 should
not be adopted in the new Ordinance. In fact, the current version
of section 2GG has given to the court powers to enforce orders
and directions on interim measutes. HKBA also observes that
Hong Kong may be the first jurisdiction in the world to enact
legislation modelled on articles 17A to 17G and that articles 17A to
17G are well-defined provisions, though they may be argued to be

mote limiting than current powers available to arbitral tribunals

o

See paragraph 27 of the Explanatory Note by the UNCITRAL secretariat on the 1985
Model Law on International Commercial Arbitration as amended in 2006.
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under section 2GB of the existing Atbitration Ordinance.

(d) In relation to court-ordered intetim measures, HKBA agrees with
the drafting as appeared in clause 46 of the Draft Bill and sees this
as a balanced approach to the matter. However, HKBA is of the
view that consideration should be given on allowing the arbitral
tribunal to vary, modify ot cancel by otder such court-ordered
interim measures’0,

(e) Also, HKBA is of the view that an appeal procedute against a
decision to grant ot refuse to grant an interim measure can be of
great significance to the parties and, as such, should be provided

with proper safeguards against abuses.

Part 7 — Conduct of Arbitral Proceedings
(a) Part 7 generally follows the recommendations in the Report.

(b) As to clause 59, HKBA considers that an appeal procedure
safeguarded with leave of the court is necessary to protect the
patties’ rights to arbitration and to balance against abuses.

(c) Likewise, as to clause 60, such a power exercisable by the court is a
matter of great significance to the parties and an appeal procedure
safeguarded with leave of the court is necessaty to protect the
parties’ rights to arbitration and to balance against abuses.

(d) In relation clause 62, HKBA is of the views that:-

() there are diverging views on the question whether the regime
of enforcement under articles 35 and 36 of the UNCITRAL
Model Law can still apply in the context of recognition and
enforcement of an interim measure granted by an arbitral
tribunal in the form of an award!?;

(i) such orders or directions, though pethaps more likely to be

procedural and interlocutory in nature, can be of importance

10
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See, for example, section 44(6) of the English Arbitration Act 1996.

See paragraph 77 of the UNCITRAL document referenced A/CN.9/589, “Report of the Working
Group on Arbitration and Conciliation on the work of its forty-third session)”.
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in substance to the patties;

(i) on the proof reciprocity, 2 model with reference to the Foreign
Judgments (Reciprocal Enforcement) Otdinance (Cap.319) may
be considered;

(iv) if reciprocity is introduced, this may help limiting the wider
effect that secdon 2GG undet the current Arbitration
Ordinance has.

Part 8 — Making of Award and Termination of Proceedings

(a) Again, Part 8 generally follows the recommendations in the Report.

(b) In relation to settlement, HKBA is of the view that clause 67(2) is a
useful device that should be promoted to the users when together
with the promotion of the use of mediation. To the issue of
whether a settlement agreement is reached, it is an important issue
affecting the parties and an appeal procedure should be introduced
as a safeguard.

(c) As to the proposal in clause 80(1)(c), HKBA is of the view that

new provisions should be drafted to clarify the position.

Part 9 — Recourse Againgt Award
Part 9 implements the recommendations in the Report and HKBA

believes that an appeal procedure with propet safeguards against abuses

should be introduced on the decision to set aside an arbitral award.

Part 10 — Recognition and Enforcement of Awards
Part 10 implements the recommendations in the Report and HKBA

believes that an appeal procedure with proper safeguards against abuses
should be introduced on the decision to grant or refuse leave to enforce
an arbitral award made outside Hong Kong, which is neither a

Convention award nor a Mainland award.

Part 11 — Provisions That May be Fxpressly Qpted For Or
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Automatically Apply

@)

(b)
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In paragraph 49 of the Report, opt-in provisions ate recommended.
As said in the above, to enable informed choices of these and other
ptovisions being made by the parties, joint efforts of the atbitration
community and the government would be necessary. Otherwise,
users may find the application of these provisions confusing and,
sometimes, contrary to their expectations.

On the other hand, HKBA welcomes the retaining of these choices
for opt-in provisions to be adopted by the parties. With clauses 3
to 7 of Schedule 3 of the Draft Bill, HKBA is of the view that it
may allow jurisprudence on laws for commetcial sector be
developed and, therefore, provide predictability in commercial
transactions.

As to clause 101, if with proper promotion and education of the
new Ordinance, HKBA considets that a period of 6 yeats should be
a reasonable period for transition.

In relation to clause 102, HKBA obsetves that the purpose is
intended to ensure that all the opt-in provisions in Schedule 3 would
automatically apply to an arbitration agreement contained in every
contract down the line of subcontracting process in the
consttuction industry.  If without a proper defined scope of
applicability, for example, by restricting its application to the
construction industry, by defining the meaning of ‘construction
industry’ or by defining ‘subcontracting’, patties may find to their
surprise that clause 102 may apply in theit contracts to opt-in for
them those provisions in Schedule 3 of the Draft Bill. In any case,
it seems that, most of those subcontract situations in the
construction industry should have been well covered by clause 101.
Therefore, HKBA is of the view that, clause 102, in its present
form, should not be introduced, for avoiding all the potential
uncertainties.

Consideration should also be given as to whether an award rendered
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with the deeming/automatic the consolidation provision (i.e. clause
2 of Schedule 3) would be enforceable under the New York

Convention outside Hong Kong,

Part 12 — Miscellaneous

HKBA considers that mediators are also petforming theit roles as a
thitd-party neutral and the patties understand that any opinions/views
expressed should be non-binding under the process (even in evaluative
mediation).  As such, HKBA considers that clauses 105 and 106 should

also be applicable to mediators.

Hong Kong Bar Association
11 July 2008





