
Hong Kong Bar Association

Comments on the Proposed Amendment of Section 13 

of the Conveyancing and Property Ordinance, Cap. 219

Introduction

1. The Hong Kong Bar Association ('the Bar') was asked to comment on the Consultation Paper on the Law Society’s proposals for amendment of section 13 of the Conveyancing and Property Ordinance, Cap. 219 (“CPO”).

2. The Bar is told that the proposed amendment sought by the Law Society is meant to be modelled on section 45(1) of the English Law of Property Act 1925 (“LPA”) and that the objective is merely to obviate the requirement to produce the originals of pre-intermediate rood deeds leaving all other aspect of the existing law unchanged. 

3. However, the effect of the provisions proposed to be incorporated into the CPO as the new section 13A as currently drafted would appear to exceed the apparently limited scope of what the amendment is intended to achieve.  In particular, the Bar has identified 3 principle areas of concern which are set out below.

Freedom of contract

4. Under section 13 of the CPO, the statutory provisions apply “unless the contrary intention is expressed”.  The new section 13A as currently drafted makes no such exception.  This is to be contrasted with the position under the LPA where section 45(10) makes it clear “Provided that this section shall apply subject to any stipulation or contrary intention expressed in the contract”. 

5. It is unclear whether the new section 13A as currently drafted is intended to preclude parties from contracting on different terms.  This is unsatisfactory.  

6. Moreover, the Bar fails to see any justification for excluding the freedom of contract.  Whilst it may be argued that section 13A(1)(b) would effectively allow a measure of freedom of contract in that under section 13, the parties are free to stipulate what is “required to be produced by the vendor as proof of title”, there is no reason why the parties should not be allowed to stipulate by express agreement that documents other that those required to be produced by the vendor as proof of title should nevertheless be produced on completion.  

Meaning of “constructive notice”

7. It is unclear what is meant by “constructive notice” in the proposed section 13A.  The term “constructive notice” has a variety of different shades and meanings.  For instance, is it intended to cover the situation where a principal can be said to be imputed with the “actual knowledge” acquired by his agent whilst acting within the scope of the agency?  If so, what is the justification for such a sweeping exculpatory clause?  The Bar would therefore suggest that a more certain and limited form of wording such as that contained in section 44(8) of the LPA be adopted.  

Effect on Third Parties

8. It is important to distinguish between the effect of the proposed legislation on the rights and liabilities of the parties to a contract for sale of land inter se, and its effect on third parties unconnected with the transaction.  

9. It is a matter of grave concern that the new section 13A as currently drafted would appear to have the effect of making the rights of equitable mortgagees acquired by deposit of deeds unenforceable against purchasers.  This is to be contrasted with the position in England where section 13 of the LPA expressly provides “This Act shall not prejudicially affect the right or interest of any person arising out of or consequent on the possession by him of any documents relation to a legal estate in land, not affect any question arising out of or consequent upon any omission to obtain or any other absence of possession by any person of any documents relating to a legal estate in land.”  

10. On the basis that the scope of the proposed legislation is intended to be no wider than section 45 of the LPA (which would have to be read subject to section 13 of the LPA), and on the basis that the proposed legislative changes are only intended to facilitate conveyancing, it is highly questionable whether the new section 13A should have any adverse effect on equitable mortgages by deposit of deeds.

11. Moreover, even if one were to accept the Law Society’s argument that one should not be so keen to protect “off the register” transactions and to decide as a matter of policy henceforth to accord less protection to rights acquired by deposit of deeds, a distinction would still have to be drawn between rights which have already accrued and rights which only arise after the proposed legislation comes into effect.  Insofar as the proposed legislation has the effect of abrogating accrued rights, whilst the Bar accepts that the number of such cases may be small, it is nevertheless extremely unfair on those adversely affected.  Further, it is arguably unconstitutional as amounting to expropriation of property without compensation contrary to Articles 6 and 105 of the Basic Law.  

12. As a matter of principle, any change in the law which has the effect of rendering rights acquired by deposit of deeds unenforceable against purchasers ought only to operate prospectively (i.e., it should not affect the position of anyone who had acquired rights prior to the legislation coming into effect).  However, the Bar would not oppose a change of the law which would have retrospective effect on accrued rights provided that suitable arrangements for compensation to those adversely affected are put in place.  On the basis that only a small number will be affected, the potential liability for compensation is unlikely to be great; and it may be that the Law Society would be willing to contribute towards setting up a fund for this purpose given that the need for the proposed legislation is largely the result of solicitors who misunderstood the true effect of section 13 of the CPO.

Dated the 19th day of May, 2006.
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