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 SEQ CHAPTER \h \r 1Comments on Revenue (Abolition of Estate Duty) Bill 2005
Part 2 of the Bill
1. 
Sections 2 to 5 of the Bill amend the existing Estate Duty Ordinance, Cap 111 to give effect to the proposal to abolish estate duty.  If estate duty is to be abolished, these provisions would simply be consequential amendments on which we have no comments.

2. 
Section 54 of the existing the Inland Revenue Ordinance, Cap 112 provides for liability to tax of the executor of a deceased taxpayer.  Section 6 of the Bill amends this provision in the IRO to reflect the proposed abolition of estate duty and to introduce (by section 6(b)) a time limit for the making of an assessment or an additional assessment against the executor where a person dies after the abolition of estate duty.

(1) 
The proposed section 54(c) provides that where a person dies after the abolition of estate duty, “no assessment or additional assessment (other than an assessment to additional tax under section 82A of the IRO) in respect of a period prior to his death shall be made after the expiry of 3 years immediately after that year of assessment”.

(2) 
It appears that the proposed section 54(c) restricts the ambit of section 60 of the IRO in the making of an assessment or additional assessment in a case where a person dies after the abolition of estate duty.  Section 60(1) provides, inter alia, as follows:

“Where it appears to an assessor that for any year of assessment any person chargeable with tax has not been assessed or has been assessed at less than the proper amount, the assessor may, within the year of assessment or within 6 years after the expiration thereof, assess such person at the amount or additional amount at which according to his judgment such person ought to have been assessed, and the provisions of this Ordinance as to notice of assessment, appeal and other proceedings shall apply to such assessment or additional assessment and to the tax charged thereunder...”

(3) 
It is uncertain whether this is the intended effect of the draftsman when drafting the proposed section 54(c).  The explanatory memorandum does not explain why a three-year period is adopted.

(4) 
There may be a justification for adopting a shorter time period (than that in section 60 of the IRO).  

(a) 
In the existing section 54(b), there is already a departure from the six-year period; the existing law only permits the making of an assessment or an additional assessment against the executor within one year of the death of the deceased, or after the filing of the estate duty affidavit, whichever is the later.  

(b) 
As pointed out in paragraph [17959] of the Encyclopaedia of Hong Kong Taxation, vol 4, “[in] practice the Estate Duty Affidavit and supporting accounts are not usually submitted until several months after death with the result that the time limit is generally closer to two or more years from death.”

(c) 
By taking a three-year period with the year of assessment in question, this may be a conscious decision to depart from section 60 of the IRO.

(d) 
If this is indeed the case, the explanatory memorandum should mention this.

3. 
Sections 7 and 8 amend the existing the Probate and Administration Ordinance, Cap 10 (“PAO”) to require the Probate Registry to pass the necessary information to the CIR within one month from the date of the application for grant of probate/letters of administration or the application for sealing of non-local grants.  

(1) 
Section 23 of the Estate Duty Ordinance provides that a schedule of property should be attached to applications to the court for grant of representation.

(2) 
After the abolition of estate duty, there is no longer any need to attach such schedule of property in any application to court for grant of representation.

(3) 
The proposed sections 24A and 49AA to the PAO require the Probate Registry to pass certain information to the CIR.  We are not clear about the purpose of  these requirements.

(4) 
The explanatory memorandum states that these proposed provisions are “to ensure that the Inland Revenue Department is timely notified of an application for grant of probate or letters of administration of the estate of a person who dies after the abolition of estate duty”.  However, this begs the question as to why the IRD should be notified of such applications.  Where estate duty is payable, it is understandable that the IRD has to have a schedule of property; this is for the purpose of computation of estate duty.  Where a person dies after the abolition of estate duty, it is not clear why the IRD should be provided with information about the deceased’s assets.

Part 3 of the Bill
4. 
The proposed Part VA of the PAO gives a power on the Secretary for Home Affairs to facilitate release of money from bank accounts and inspection of bank deposit boxes.

5. 
The explanatory memorandum does not state the purpose of these amendments.  However, the letter of the Secretary for Home Affairs to the Bar Association dated 10.05.05 states that:

“the Administration considers that the deceased persons’ families or dependants should not be adversely affected because of the change.  The Administration proposes to empower the Secretary for Home Affairs to discharge specific functions and administratively delegate these to CIR for a period, tentatively the first year following the enactment of the Bill.  This will ensure that the facility afforded to the public remains essentially unchanged for a period of time upon the abolition of estate duty.”

6. 
If this is the purpose, the proposed amendments appear fair and reasonable.  It would be helpful if this is mentioned in the explanatory memorandum.

7. 
The proposed section 60C(4) of the PAO provides as follows:

“Where a will of the deceased person concerned or similar instrument is found in a safe deposit box inspected pursuant to subsection (2), the bank shall, after taking copy of the will or instrument, allow the holder of the certificate for inspection to, subject to the condition attached to the certificate under section 60E(1) (if any), take possession of the will or instrument.”

8. 
It is clear from this provision that the new law imposes an obligation on banks to take a copy of the will or instrument.  We are not clear about the rationale of this requirement.

(1) 
A will or other similar instrument is a private document containing certain wishes of the deceased.  As a matter of principle, we are unclear as to why banks should be required to take a copy of the will or instrument before providing the same to the holder of the certificate.  It is one thing to give banks the right to take a copy.  It is quite another to require them to take a copy in all cases.

(2) 
This requirement may also give rise to administrative burdens on the banks.  It is unclear how long banks should keep these copies.

(3) 
There is nothing in paragraph 16 of the explanatory memorandum to explain the rationale of this requirement.

(4) 
Compare the proposed section 60C(5) of the PAO.  This does not impose an obligation on the bank to take a copy of any document.  It is unclear why banks are required to take a copy of the will or other similar instrument, but not other documents found in the safe deposit box.

9. 
Other than the above, we have no further comments to Part 3 of the Bill.

Part 4 of the Bill
10. 
Paragraph 10 of the Bill amends the Schedule to the Specification of Public Offices in Cap 1, sub. leg. C, by allowing the Secretary for Home Affairs to delegate his new powers under the PAO to other public officers.  This proposed amendment is consistent with the rationale set out in the letter from the Secretary for Home Affairs as quoted in paragraph 5 above.

11. 
Paragraphs 11 to 18 of the Bill are consequential amendments to other legislation as a result of the proposed abolition of estate duty.  We have no comments in relation to them.
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