HONG KONG BAR ASSOCIATION 

Comments on proposed legislative changes to the Carriage of Goods By Air Ordinance (cap.500) to give effect to the Montreal Convention
1. The Bar has no comments on the scheme except for the following points.  

2. Proposed amendment to section 5(5):-   The current proposal is to repeal 
”subsection (4)” and to insert “subsection (3)”.  Would it be clearer to repeal “subsection (4)” and to substitute “subsections (2) to (4)” (because subsection (3) is in effect merely a definitional section dealing with who counts as a family member and subsections (2) to (4) should be regarded as a self-contained cluster) ?
3. Proposed additional section 21:-   Here the aim is to give effect to the escalation mechanism provided by Article 24.    If the Director-General of Civil-Aviation always promptly gazettes an effective revision then there should be little practical problem over any “gap” between any old limit and new limit.  However, in the event that a review under Article 24 produces an effective revision of the limits under Articles 21, 22 or 23 but (for whatever reason) the Director-General of Civil Aviation did not publish the requisite notice in the Gazette promptly or at all, there may be disputes as to whether as a matter of Hong Kong domestic law the applicable limits are the old ones or the revised (but ungazetted) ones.  The proposed section 21(2) would suggest that as a matter of domestic law, it is the “gazetted limits” that count but the matter is not entirely clear cut.    For the avoidance of doubt, the Bar suggests the appropriate wording be included to bring this point home.     Such wording (to be put in section 21(2)) could be to the effect that “Upon publication of a notice referred to in subsection (1), the limitations on liability prescribed in Article 21, 22 or 23, as the case may be, in Schedules 1A and 3 shall be deemed to be amended to the limits contained in such notice.” 
Dated this 13th day of May 2005

Hong Kong Bar Association
1

