Submissions to the Legal Aid Services Council
on a review of Legal Aid in Criminal cases

An Executive Summary

1. In the Submission Paper, the Bar Special Committee on Legal Aid Reform identifies the ways in which how the Legal Aid in Criminal Cases Rules (‘the Rules’) fail to remunerate barristers properly for ‘work actually and reasonably done’ in criminal cases. The 



























































































































































































































































































































































































































































































































current structure fails to account for the significant changes in the conduct and preparation of criminal proceedings that have taken place since their introduction nearly 40 years ago. The Rules are outdated and require an overhaul.  

2. Significant changes in the preparation & conduct of criminal cases since the Rules were introduced are identified: the vast increase in the volume & type of evidence available; the proliferation of experts; the increase in ‘multi-handed’ trials; the increasing requirement for written submissions  -  all require lengthy preparation; preparation that is very largely unpaid under the current rules. The ‘brief and refresher’ system together with the statutory maxima simply fail to reflect the actual work done.

3. Various difficulties with the present system of fee assessment are examined including:

· The lack of any or any proper remuneration for pre-trial preparation

· The difficulties in respect of adjourned /collapsed cases

· Remuneration for appeals

4. The statutory maxima have been reviewed. The conclusion is that they should be reviewed because they: 

· offer no flexibility to the Director of Legal Aid; 

· fail to recognize that the venue of trial (District Court of Court of First Instance) is of itself no indicator of the complexity or otherwise of a case; 
· are too low;
· bear no comparison with the fees for civil litigation.

5. The disparity between criminal legal aid fees, civil legal aid fees, and the fee system operated by the Department of Justice for fiat counsel are considered.

6. Appeals.  The all-inclusive maximum fee for the drafting of a notice of appeal ($2,710) is derisory and there is no allowance for perusal, research or drafting.  

7. ‘Length & complexity’. There are no clear guidelines as to what amounts to “exceptional length” or “exceptional complexity”. The manner in which applications are made for certificates of length &/or complexity are unsatisfactory. Further no defined manner of assessment of fees once a certificate of length or complexity has been issued exists, nor is there a mechanism through which any assessment may be challenged. 

Conclusion

8. The Rules are outdated. The present system has a number of problems as summarised above & further outlined in the submission paper. 

9. The Bar submits there is a clear case for change. The Bar recommends that the Rules be reviewed in order that inter alia:

· barristers may be paid for work actually and reasonably done in the preparation & conduct of criminal cases 
· the system rewards counsel for saving court time & public expense through preparation 

· the Director of Legal Aid is afforded greater flexibility 

· the level of fees can be addressed 

10. There are various potential solutions: devising a fee structure system similar to that utilized by the Department of Justice for fiat counsel; marked briefs or taxation. 

Special Committee on Legal Aid reform 

Hong Kong Bar Association
Dated: 18 April 2005
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