















Hong Kong Bar Association's views on

Legislating Against Racial Discrimination: A Consultation Paper


1. The Hong Kong Bar Association (“the Bar”) has been invited by the Home Affairs Bureau to express its views on its consultation paper on Legislating Against Racial Discrimination (“the Consultation Paper”).

2. The Bar is pleased that the HKSAR Government is taking the belated step of legislating against racial discrimination, a step that the previous British colonial government was not minded to take, in spite of the entering into force of the International Convention on the Elimination of All Forms of Racial Discrimination (“CERD”) in respect of Hong Kong in 1969 by the British government. 

3. The Bar is of the view that the HKSAR Government should, consistent with its obligations under the CERD, introduce anti-racial discrimination legislation into the Legislative Council for enactment as soon as practicable. 

4. The Bar notes that the Consultation Paper seeks the views of the public by stating the topics that a Race Discrimination Bill to be introduced by the HKSAR Government would address. The Bar considers that such an approach is not dissimilar to that taken in 2002 in respect of proposed national security legislation, which received much criticism. The Bar reminds the HKSAR Government that it is more conducive to properly informed public discussion to consult by reference to the text of draft legislation (commonly called a White Bill). 

5. The Bar has no objection to the proposal to model the Race Discrimination Bill (“the Bill”) on the structure and format of the three existing anti-discrimination Ordinance. 

6. The Bar has no objection to the proposal that the Equal Opportunities Commission (“the EOC”) should be the body responsible for implementing the provisions of the Bill, provided that the EOC is to receive the resources it considers necessary for implementation (including resources required to provide legal assistance), not only on an initial basis but also on a recurrent basis. 

7. Paragraphs 57 and 68 of the Consultation Paper propose that the Bill should not affect any immigration legislation governing persons not having the right to enter and remain in Hong Kong in respect of their entry into, stay in and departure from Hong Kong, or the application of any such legislation.
8. The Bar objects to this proposal, which is clearly intended to protect immigration policies and practices from being challenged for their racial discriminatory effects. The Bar cannot see how this proposal is consistent with the HKSAR Government’s policy statement in paragraph 22 of the Consultation Paper, namely (a) To eliminate and combat all forms of racial discrimination; (b) To promote racial equality and communal harmony; and (c) To encourage ethnic minorities settled in Hong Kong to integrate into the wider society, while retaining their cultural identity. 
9. The Bar also cannot see how this proposal is consistent with Article 41 of the Basic Law of the HKSAR, which provides that “persons in the [HKSAR] other than Hong Kong residents shall, in accordance with law, enjoy the rights and freedoms of Hong Kong residents prescribed in this Chapter”. In so far as it is suggested that this proposal is to provide the “law” to delimit the rights and freedoms that such persons shall enjoy, it must be rejected as unreasonable. 

10. Paragraph 58 of the Consultation Paper proposes that the Bill should make it unlawful for the Government to discriminate against a person in the performance of its functions and the exercise of its powers, “except where it is an act done for the purpose of complying with a requirement of an existing statutory provision”. The Bar finds the exception quoted extraordinary and considers that eliminating the exception cannot possibly give rise to any objection, such as giving the provisions in the Bill prevailing effect over other statutory provisions. The HKSAR Government should need no reminder that legislation adopted or enacted to be laws of the HKSAR must comply with the provisions of the Basic Law of the HKSAR, which provides in Article 25 that all Hong Kong residents shall be equal before the law. 

11. Paragraph 60 of the Consultation Paper proposes to give an exception for small companies and employers, for the duration of three years after the coming into operation of the provisions of the Bill. The Bar disagrees with this proposal and considers that the message against racial discrimination is so well publicized in Hong Kong that an exception for small companies and employers is unwarranted. The HKSAR Government should, in any event, clarify whether the proposed exception is intended to cover only employment in the course of or in connection with a profession, trade or business or all forms of employment, such as employment of domestic helpers in the family or domestic setting.
12. Paragraphs 71 to 82 of the Consultation Paper set out the proposals about the functions and powers the EOC is to have under the Bill for the purpose of implementing its provisions. The Bar considers that the HKSAR Government should clarify whether it is to include in the Bill provisions enabling the EOC to render legal assistance to complainants of unlawful acts under the Bill by taking legal proceedings on his or her behalf before the court. 

13. The Bar now comments on several matters in paragraphs 1 to 24 of the Consultation Paper, which tend to indicate the HKSAR Government’s understanding of  racial discrimination. 

14. The Bar does not understand the rationale for distinguishing in paragraphs 8 and 9 of the Consultation Paper the demographics of ethnic groups those who are and those who are not foreign domestic helpers. If it is thought that different treatment is taken because foreign domestic helpers are not permanently settled in Hong Kong, then the same treatment ought to be taken in respect of all immigrants other than those on unconditional stay or dependent visas. 
15. The Bar reiterates that migrant workers are entitled to protection against racial discrimination by public authorities or private persons as much as other members of the same ethnic group permanently settled in Hong Kong.

16. While the Bar acknowledges that discrimination against new arrivals from Mainland China may not qualify as racial discrimination as defined under Article 1 of the CERD, the Bar is of the view that this does not mean that the problem of discrimination of new arrivals from Mainland China is not to be tackled by legislation. The Bar calls upon the HKSAR Government to introduce draft legislation outlawing discrimination on the ground of immigrant status or former immigrant status.
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