Special Committee on Legal Aid Reform
The main topic this year has been criminal legal aid. For a long time now barristers have felt that they were not getting a fair deal when undertaking publicly-funded work in this area. The root of the problem seemed to be the archaic and inflexible scheme that governed payment for defence work found in the Legal Aid in Criminal Cases Rules made under s. 9A Criminal Procedure Ordinance, Cap. 221. These rules were drafted over 35 years ago when many of the procedural demands now exacted from defence counsel by the modern criminal trial and appellate processes simply did not exist.
I chose to speak out about this subject at the Opening of the Legal Year. A healthy criminal bar is a cornerstone of a civilised and just legal system. It must be protected and not be allowed to run down through neglect. It seems that my criticisms of the system were thought to be well made by many concerned with the criminal justice system. One immediate consequence of my speech was that the Administration decided not to change the regulations to impose further reductions on the scale of fees paid to defence counsel. The Law Society produced an impressive case for reform which coincided with the publication of the Bar’s formal case for change that was put to the Legal Aid Services Council (‘LASC’) in its capacity as the Government’s policy adviser on publicly-funded legal aid services provided by the Director of Legal Aid. Those submissions bore fruit. The LASC has recently recommended a study for reform in this area to ensure that barristers who choose to do this indispensable work are properly paid for work actually and reasonably done. The Administration also seems to recognize that things must change. It may be that any proposed changes will have a knock-on effect on the funding of prosecution work. At present such funding is not subject to regulation by statute although criminal defence legal aid rates serve as an administrative bench-mark.

I expect that in 2006 serious proposals for change will be formulated and the work of the special committee will change accordingly and members will be asked to put forward specific proposals for change or respond to changes proposed by the Administration. Much work will need to be done.

The special committee’s work on other fronts has been limited. It naturally awaits the outcome of the consultation by the Law Reform Commission on its report on Conditional Fees. Whether some or all of the recommendations in that report will be accepted will obviously have an impact on the provision of legal aid.                  
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