APPENDIX II 

Bar Free Legal Service Scheme

In the 12-month period between 1st December 2002 and 30th November 2003, the Scheme managed to handle a total of 301 cases, 44 of which were applications received in the year 2001/02, whereas the remaining 257 cases form part of the total of 290 applications that were received in the year 2002/03.

In relation to the 44 applications outstanding from the previous year, free legal representation was granted in three matters, Legal Aid Department was approached in another, and written advice was rendered pursuant to specific requests in two other. There are still 2 applications that await final decisions of reviewing counsel.

Of the 290 applications received between December 2002 and November 2003, 164 applications relate to criminal appeals.  Assistance was granted in 8 cases.  In the only case that has been finalised, the outcome was simply emotionally uplifting.  The Applicant pleaded guilty in the Court of First Instance to one count of trafficking in a dangerous drug and was sentenced to 5 years and 4 months that was ordered to run consecutively to the sentence of 6 and a half years that he was already serving, making a total of 11 years and 10 months imprisonment.  On appeal the sentence of 5 years and 4 months was reduced by 3 years and 10 months to 18 months to run consecutively to the earlier sentence of 6 and a half years, making an overall sentence of 8 years instead of 11 years and 10 months imprisonment.

In another case when assistance was decided to be granted, it transpired that the appeal had been heard and dismissed, the Applicant having neither informed the Scheme of the hearing date nor sought an adjournment.  By and large, the courts are happy to grant adjournments to give the Scheme time to consider.  In yet another case, two co-defendants applied to the Scheme separately.  Neither saw fit to inform the Scheme of the hearing date.  When assistance was decided to be granted to one, it transpired that the appeal had been heard although the Court of Appeal had reserved its judgment.  The Scheme’s subsequent offer to assign counsel to make further submissions on behalf of both applicants to the Court of Appeal was accepted and the further hearing has taken place with judgment reserved.
Applicants involved in civil litigation seem to have fared far better this year.  Of the 126 applications, representation was granted in 14 cases whereas written advice was given in 21.  Of the 14 cases, 7 were Legal Aid Appeals, 5 of which resulted in legal aid being granted/re-granted.  It should be mentioned that the Legal Aid Department was approached in 7 matters to reconsider its position.  It relented in 3, maintained its stance in 3 and has yet to make a decision in the remaining one.  The Scheme assigned counsel to attend Legal Aid Appeals in all 3 rejected cases.  Two appeals were allowed and the third awaits outcome of the hearing.  To sum up therefore, the Scheme took on the Legal Aid Department in a total of 11 cases, 8 of which resulted, one way or another, in legal aid being granted/re-granted, whereas the outcome of 3 remains to be seen.

Of the remaining 7 civil matters for which representation was decided to be granted, one matter was won, another was settled in favour of the applicant whereas the application was withdrawn in a third matter as the case had been discontinued against the applicant by the time a decision was made to assist. As for the remaining 4, the cases are pending hearing/final outcome.

The following is a summary of the outcome of the applications:

A.
1.
Total No. of applications (outstanding from year 2001/02):   

   46


2.
No. of cases reviewed:









   44


3.
No. of cases pending review:  








2


4.
No. of cases where representation granted:  





3


5.
No. of cases where advice given:  







2


6. 
No. of cases where Director of Legal Aid was approached 


for reconsideration (pending outcome):






    1

7. Outcome of cases where representation granted:

Lost:  












    1

Pending:  











    2

B.
1.
Total No. of applications received 

December 02 to November 03:      






  290


2.
No. of cases reviewed:









  257


3.
No. of cases pending review:








   18


4.
No. of cases pending further information:





   15


5.
No. of cases where representation granted:





   22


6.
No. of cases where advice given:







   21


7.
No. of cases where Director of Legal Aid was approached



for reconsideration:











7

8. Outcome of cases where representation granted:

Won:













8
Application withdrawn/Services declined:






2

Pending hearing/outcome:




   

   
       12


9.
No. of cases where legal aid was granted after Scheme’s approach:

3


10.
No. of cases where DLA’s decision is pending:





1

Apart from assisting applicants in meritorious cases, the Scheme has also participated in other equally worthwhile activities. Last year, the Court of Final Appeal on two occasions requested that a panel member be appointed to act as amicus curiae.  One matter concerned rights of litigants to have open court hearings and to make oral submissions when seeking leave to appeal to the CFA, the other concerned the court’s power to bind a person over to be of good behaviour without his consent.  In both matters, a panel member was assigned.

Further, in February/March 2002, the Bar was invited to send a representative to sit on the Steering Committee on Resources Centre for Unrepresented Litigants chaired by Madam Justice Carlye Chu.  The principal term of reference of the Steering Committee was to advise on the establishment and operation of a resource centre within the Judiciary which provides facilities to enable unrepresented litigants in the High Court and District Court to deal with court rules and procedures in the conduct of their cases.  A member of the Management Committee of the Scheme was appointed as the Bar’s representative.  The said member attended various meetings where update reports on the work of the Scheme were periodically made.  It was anticipated that when the Resource Centre opens, it will refer appropriate assistance-seekers to the Scheme.  The Resource Centre is due to commence operation on 22nd December 2003.  The Judiciary Administration is scheduled to brief the Legislative Council’s Panel on Administration of Justice and Legal Services on 18th December 2003 on the operation of the Resource Centre. The Bar has been invited to attend the briefing session and the Bar Council has again decided that a member of the Management Committee of the Scheme should represent the Bar. 
Sometime earlier this year, the Bar Council received a complaint from a disgruntled applicant whose grievance was that the Scheme took an inordinate length of time to consider whether to assist only to decline assistance some two weeks before the trial was due to commence, thus effectively wasting her time and jeopardising her chance of turning elsewhere for assistance.  The Management Committee held a meeting to discuss the matter and it was resolved that the Scheme needs to adopt a more robust attitude when evaluating applications. It should decline if there appears to be insufficient merits, but reconsider if applicants come back with further information/materials.  May I therefore take this opportunity to advise all the Scheme’s Panel members to bear in mind that it is important that you should make a decision one way or another within a reasonable time when you have accepted instructions from the Scheme to evaluate an application.
There is now a total of $705,996.25 standing to the credit of the Scheme.  A total sum of $4,500.00 was paid out of the account to defray the cost of modifying the counter of the Scheme’s office and upgrading some office equipment.   The revenue expenditure of the Scheme continues to be met by the general funds of the Bar Association.

Sze Kin

Co-ordinator
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