 Delegation of The Hong Kong Bar Association to Beijing

(from 20th to 23rd October 2004)

(I) Delegation

(A) Members of the Delegates:

(1) Leader:  
Mr Edward Chan, SC (Chairman)

(2) Bar Council: Mr Philip J Dykes, SC (Vice-Chairman), Mr Ambrose Ho, SC (Vice-Chairman), Mr Andrew Mak (Hon. Secretary & Treasurer), Mr Jat Sew Tong, SC,  Ms Lisa Wong,  Mr P.Y. Lo,  Mr Richard Khaw,  Mr Hectar Pun,  Mr Benjamin Ng,  Mr Alan Leong, SC (Chairman of the Special Committee on Mainland Practice & Relations).

(3) Members:  Mr Ronny Tong, SC,  Ms Audrey Eu, SC,  Mr Peter Chan,  Mr John Marray,  Ms Margaret Ng,  Mr Maurice Chan,  Mr Lee Siu Ho,  Ms Rebecca Lee,  Mr Godfrey Lam,  Mr Thomas Chan,  Mr Shahmim Khan Khattak,  Mr Thomas Au,  Mr Tommy Wong,  Mr Authur Wu,  Mr Tim Wong,  Ms Sara Tong,  Ms Abigail Wong,  Ms Kitty Tsang,  Ms Yvonne Fong,  Ms Ody Lai.

(4) Guests:
Mrs Daisy Tong,  Ms Miki Kato.

(5) Bar Secretariat:  Ms Mendy Chong (Administrator), Ms Priscilla To   (Mainland Affair Co-ordinator).

(B) Officials:(1) Mr Wang Wanli of Hong Kong & Macau Affairs Office, State Council. 


(2) Ms Sun Aqing, Senior Assistant Director General of Coordination Department of the Liaison Office of the Central People’s Government in the Hong Kong S.A.R.


(3) Mr Gao Jing, Division Chief of Coordination Department of the Liaison Office of the Central People’s Government in the Hong Kong S.A.R.

(C) Tour Guide:  Ms Yang Xiaoping.

(D) Travel Agent: Ms Esther Fung of Forceten Ltd.

(E) Interpreters:  Mr Richard Khaw, Mr Shahmim Khan Khattak, Ms Yvonne Fong.

(F) Reporters:    Ms Abigail Wong, Ms Kitty Tsang.

(II) Itinerary

Day One – 20th October 2004 (Wednesday)

1640 – 1745  Mr Duan Zhengkun, Vice Minister, Ministry of Justice


venue: Jade Room, Peninsula Palace

Day Two – 21st October 2004 (Thursday)

1120 – 1215  Mr Zhang Qing, President, Beijing Municipal Lawyers Association


venue: Rainbow/Moon Room, Beijing International Hotel

1215 – 1340  Lunch treated by the BMLA


venue: Sunshine Hall

1420 – 1545  Mr Zhang Xiaoming, Deputy Director, Hong Kong & Macau Office, State Council


venue: Diaoyutai State Guesthouse

1635 – 1825
Mr Qiao Xiaoyang, Vice Secretary-General, National People’s Congress Standing Committee Secretariat



venue: Hebei Hall, People Great Hall

1825 – 2000
Dinner treated by NPC Standing Committee Secretariat


venue: Beijing Hall, People Great Hall 

Day Three – 22nd October 2004 (Friday)

0930 – 1100
Mr Huang Songyou, Vice-President, Supreme People’s Court


venue: Capital Hotel

1145 – 1225
Mr Gao Zong Ze, President, All China Lawyers Association


venue: 5/F Qinglan Mansion, No 24 Dongsi Shitiao, Beijing

1225 – 1400
Lunch treated by ACLA


venue: Multifunction Hall, Asia Hotel

1500 – 1615
Professor Hao Ping, Vice Principal, Peking University


venue: Centenary Memorial Hall, Peking University

1800 – 2000
Dinner treated by Hong Kong Bar Association


venue: Pearl Room, Peninsula Palace

Day Four – 23rd October 2004 (Saturday)

0905 – 1010
Mr Luo Haocai, Vice Chairman, National Committee, Chinese People’s Political Consultative Conference


venue: Golden Hall, CPPCC Building

(III) Gist of the conferences

(A) Ministry of Justice

Topics which have been discussed include the following:
(i)
access by Hong Kong lawyers to the Hong Kong detainees on the Mainland accompanied by the local counterparts.

Reply: Presently they are bound by the existing legislation, like Litigation Law, Lawyer Law, Criminal Law and Criminal Procedure Law.  It is quite difficult to have a change for the time being.  It also involves policy reason.  However they are optimistic that the law will change gradually.  

(ii)
whether a barrister can act as an expert on individual basis.


Reply: They understand that our Code of Conduct can be extended to cater the requirements of the Mainland counterparts and will reflect our views to their advisory bodies accordingly. 

(iii) State Judicial Examination affairs. 


Reply: Whether there would be a centre for the State Judicial Examination in Hong Kong, they did not consider it last time. They need to solve many practical and administrative matters before they can arrange one.  There is no such policy to set up a centre in Hong Kong too.

About 3 months before the examination, they will disclose the syllabus to the public.  Marking system and materials will be on sale as well.  Regarding the training courses, there is restriction that those who prepare the questions cannot be the tutors.  Maybe in future they can mobilize our local institutions to run these revision classes.  Indeed it is quite difficult for them to appoint some institutions to organize the courses but not the others.  Therefore they decide not to recommend any institutions to do it at all.  Basically all undergraduate law courses cover the whole syllabus as these 14 subjects are compulsory ones in each university as required by the Ministry of Education. 

(iv)
tax arrangement for the Hong Kong barristers.
Reply: The tax system is not unified on the Mainland while the local counterparts are facing the same problem too.  They understand that it is quite difficult for the barristers to liaise individually with the local authorities.  They will try to reflect our views with the Tax Authority.  Nevertheless new tax policies are forthcoming to adapt to the ever-changing economic climate.

(v) whether a barrister can act as a litigation agent on the Mainland.

Reply: The law makes different provisions to the civil and criminal matters. Generally, people or organizations are mainly represented by the lawyers while other civilians can also be the agents provided that they are local citizens.  Sometimes these agents have to be the employees of the organizations and thus outsiders are not entitled to do so.  Furthermore the Mainland lawyers are duty-bound to provide free service to the litigious parties if required.  Anyway, in future they may consider the matter further especially after CEPA.  They also expect more exchange programs so that both sides can share and cooperate in future.


http://www.legalinfo.gov.cn/ldhd/node_4122.htm

http://www.china.org.cn/english/Judiciary

http://www1.cei.gov.cn/govinfo 


http://www.legaldaily.com.cn

http://www.isinolaw.com

http://www.govonline.cn

http://www.chinaview.cn
(B) Beijing Municipal Lawyers Association
Both organizations introduced and explained the nature and scope of work of their members.  We were told that the BMLA currently had over 8900 registered lawyers and over 700 registered law offices.  The practice of firms established in Beijing typically stretched across the country. 

The Bar pointed out that under CEPA, there was going to be much more room for cooperation than competition between barristers in Hong Kong and Beijing lawyers, particularly in matters where Hong Kong residents are involved.  We would be in a position to contribute in relation to issues related to the WTO, taking anti-dumping as an example.  That we were open to further cooperation can be seen from the increasing number of MOUs that had been signed in recent years.

If cost was a determining criteria, the fact that solicitors charged by the hour gave young barristers a decided edge.  There was also no need to go through Hong Kong firms when instructing legal counsel.  Although recommendations were not made by the Hong Kong Bar Association, information about the area of practice of a particular barrister may be gleaned from the Bar List, and judgments published online also indicated the names of legal counsel involved.  

Zhang Qing, president of the Beijing Municipal Lawyers Association, expressed interest in the cooperation agreement and would revert as soon as possible when its contents were further reviewed.  He believed that under CEPA, there was certainly reason for more opportunities for closer cooperation.  He also mentioned that the secretariats of both organizations may communicate more closely in the future via the internet and the BMLA webpage.


http://www.bmla.org.cn
(C) Hong Kong & Macau Office, State Council


Topics which have been discussed include the following:

(i) access by Hong Kong lawyers to the Hong Kong detainees on the Mainland accompanied by the local counterparts.

Reply: Under the existing legal system, the Public Security Bureau is not empowered to facilitate such access while the procuratorial authority has such provisions.  Yet it is hard to amend the existing regulations in order to cater the needs of the Hong Kong lawyers.  Nevertheless our views will be reflected to the Ministry of Justice and the matter kept under review. 

(ii) tax arrangement for the Hong Kong barristers who are sole proprietors and do not have a firm on the Mainland.

Reply: The Hong Kong and Macau Office will peruse the provisions of the “Standard Contract” signed with Foshan and Zhongshan and consider the issue.  Presently the Mainland authorities cannot amend the legislation.  Nevertheless the tax system will be simplified in future.

(iii) occasional illegal enforcement activities by the Chinese authorities in Hong Kong.

Reply: The Central Government learned of it as well and strongly rebukes it.  In future, the Office will submit a report and make further arrangements in order to cater the needs of both sides.

(iv) political and democratic matters: the Legislative Councilors desire to communicate directly with the Central Government but encounter some difficulties.  Regarding the democratic development, the Bar Association cannot reach a consensus too.  Nevertheless most Hong Kong people think that the pace for democracy is still very slow. 

Reply: The 07/08 election affair had been settled.  The Central Government supports democratic development.  The “One Country Two Systems” has incorporated such concept in its provisions, that is, to allow 

Hong Kong people to govern the place by themselves and grant high degree of autonomy to its governance.  Nevertheless, people have to place every factor, including the social development and practical situations into consideration when touching upon the development of democracy.  On the other hand, Hong Kong is not a country and the Legislative Council not a state congress.  Hence we cannot borrow such concepts overseas and directly compare them with the foreign examples.  Political reform has to be formulated gradually.  Finally we will reach the democratic stage.

Indeed democracy does not exactly mean one-person-one-vote form of election.  There are also some other forms of election that can be viewed as democratic.  The matter should not be oversimplified. Universal suffrage does not guarantee that they will choose the right candidate.  People may not even know each candidate’s background well.  On the contrary, people should not regard all those views from the Central Government as oppositions to the democratic voices.  Thriving for democracy is a process which is a very complicated political and legal matter, not simply an issue of having or leaving it.  In fact, the Basic Law has stated clearly how to achieve it step by step.  Hence universal suffrage is not an inaccessible goal.  Their utmost concern is to maintain stable and healthy growth in the society and protect the interest of the industrial and commercial sectors so as to secure stability and prosperity in the community.  The Central Government has the greatest responsibility and concern over the peoples’ interest as a whole.  Therefore, Hong Kong people should not assert that the political and legal system in Hong Kong is superior to that on the Mainland or the governance in Hong Kong is better than theirs.  It is also improper to overthrow the existing governing body.


http://www.cnwnc.com/20040716/ca1047008.htm


http://news.xinhuanet.com/english/2003-08/19/content_1033001.htm
(D) NPC Standing Committee Secretariat


Topics which have been discussed include the following:

(i) whether there are more channels for Hong Kong people to reflect their views to the Central Government in case of any further interpretation of the Basic Law by the National People’s Congress (NPC)?

Reply: The Basic Law contains provisions as to when it is appropriate to interpret its Articles.  Meanwhile, the interpretation by the NPC cannot be overthrown.  The NPC system has its own legal process and provisions as to when its own decision can be amended.  If its decision is valid, not in contravention the constitution, there is no room for further amendment nor being replaced.  (The Vice Secretary-General repeats his speech delivered in April this year when he came to Hong Kong.)  “Legislation Law” has made provisions of two conditions under which interpretation is required and should be done.  Firstly, it is necessary to elaborate further the exact meaning of the law as such meaning is not clear in its outset.  Secondly there is emergence of new situations after the enactment of the law and interpretation is needed.  On last occasion, the NPC simply explained the original meaning of the Article, not amending the law.


In Hong Kong, many people do not have legal training or knowledge.  Their suggestions may not be pertinent to solve the problems.  Hence the Central Government expects more communication with the expertise and appreciates greatly our views in this regard.

 As the legal interpretation systems differ from each other, each side adopts different channels to gather opinions.  There are also numerous forms of conferences or seminars for them to obtain their local citizens’ opinions.

(ii) The NPC’s interpretation of the Basic Law is being made by the political body, not a legislative one.  Such process may subsequently affect the stability and consistency of the Basic Law.

Reply: It is a matter of trust.  The Vice Secretary-General explains in detail of the formation and functions of the NPC, the highest organ of State power.  Basically it differs from the separation of power in Hong Kong.  Interpretation of the Basic Law happened as there was no correct interpretation of its Article at that moment.

(iii) whether detailed reasons for interpretation can be shown in case of further event?

Reply: Before a decision is reached by the NPC, there is another legal document which contains all reasons in support of such decision.  Yet they will only promulgate the final decision without incorporating such document.  They will consider making such arrangement if necessary in case of further interpretation.  The Vice Secretary-General emphasizes that if it can solve the problem without interpretation from the NPC, they will not resort to it.  Yet if it comes to a stage that they feel it mandatory, they will not resist in doing so.

(iv) discussion on universal suffrage.

Reply: They have already determined the issue of general election for the years 07/08.  Regarding the long term problem, further discussion is welcome and a time-table can be formulated later.  However it should be done gradually and according to the actual situations in Hong Kong.  The Central Government is willing to hear and discuss the matter.  

(v) whether all Legislative Councilors can communicate with the Central Government?

Reply: The door is always open for communication provided that people support the Basic Law and “One Country Two Systems” policy.  However, for the time being, there are not sufficient conditions to make for such arrangement.  The opinions of those members of the Article 45 Group have been heard by the Central Government.  Indeed, regarding the preservation of the capitalism after the restoration of sovereignty, The Central Government has made the greatest concession in order to protect the interests of the industrial and commercial sectors and preserve the existing ways of living for the Hong Kong people for 50 years.  At present, the time does not strike it right for universal suffrage.  Anyway, people should not simply treat the Democratic Party as democracy while the DAB is not democratic.

(vi) misunderstanding of the word “referendum”.

Reply: It is difficult to assess the motive of those who propose the “referendum”.  Everything has to be judged objectively according to its potential impacts.  The legal entity of the HKSAR has to be considered while people’s own recognition of their country or sense of nationalism assessed as a whole.  The sovereignty and interest of the country have to be protected too.  As regards to the political development, the Central Government concerns about their leading role, not simply to create favourable environment for the universal suffrage.  In future when the time is mature, there will be universal suffrage.  Anyway, they welcome our views on the matter.  It is advisable not to waste too much time or energy on it but more beneficial to lay down a good foundation for the future.  

http://www.chinalaw.gov.cn/jsp/contentpub/browser/moreinfo.jsp?page=2&id=co9250346163 

http://www.chinalaw.gov.cn/indexEN.jsp 

http://english.peopledaily.com.cn
http://www.caacjournal.com/cj04/rp.php?id=450521
http://www.people.com.cn
(E) Supreme People’s Court


The Vice-President of the Supreme People’s Court has given us a detailed picture on the judiciary, including the following ones:

(i) judicial system;

(ii)  judicial reform;

(iii)  judicial cooperation;

(iv)  exchange programs or activities among the judges and lawyers;

(v)  disciplinary power over the lawyers who are in breach of their professional conduct;

(vi)  Hong Kong lawyers as litigation agents.

It is anticipated there are more exchanges of judges, judicial officers and lawyers.  This year about 400 people coming from Hong Kong sat for the State Judicial Examination.  The Ministry of Justice which has the supervisory role in the legal field, will formulate more policies and reforms on the existing system.  The market will open to more people in due course.


(For details please refer to its website which contains a lot of commentaries and information.)

http://www.china-judge.com

http://www.court.gov.cn
http://news.xinhuanet.com/newscenter/2004-03/19/content_1374921.htm
(F)

All China Lawyers Association

It is the second time for the All China Lawyers Association to welcome the Hong Kong Bar Association.  President Gao appreciated such arrangement by the Ministry of Justice and expected more exchange programs with us in the future.  The President continued to introduce the present condition of the legal field on the Mainland.  The number of lawyers was about 110,000.  About 20,000 candidates had passed the State Judicial Examination (in 2002).  There were about 11,000 law firms established on the Mainland.  However the distribution of the firms and lawyers varied greatly from province to province. 


Topics have been discussed include the following:

(i) access by the Hong Kong lawyers to the Hong Kong detainees on the Mainland accompanied by the local counterparts.



Reply: The Ministry of Justice and the Public Security Bureau have relevant provisions in governing this type of situation. The relatives of the Hong Kong detainees can instruct the local lawyers and arrange the way of cooperation.  According to the existing provisions, the foreign lawyers cannot provide services to the local residents.  Besides, the places of detention are not being run by the Public Security Bureau.  The relevant authority needs to see the lawyer’s practicing certificate or licence before admission is granted.

(ii)  whether there are other areas for further cooperation in the local markets?

Reply: In case of court attendance, only the local lawyers can have such right.  The barristers can act as clients’ agents in civil cases and hold out as experts in rendering legal advice on evidence.  In future whenever it relates to the Hong Kong law, both parties can cooperate closely.

(iii)  whether the barristers can act as litigation agents under the arrangement of      CEPA? 

Reply: The State Judicial Examination is now open to all citizens including the Hong Kong people.  The first step is to pass this examination and obtain the qualification.  Nevertheless the Hong Kong people can only take up non-litigious cases.  Presently we cannot act ultra virus but wait for the National People’s Congress to amend the legislation.

(iv) why those who pass the examination cannot take up the litigious cases like  the local successful candidates?


Reply: It depends on the decision of the Ministry of Justice.  If they set out further guidelines or decisions, they will not oppose to them in future.  They agree to reflect our views to the Ministry of Justice as well.

(v) whether barristers can represent the Hong Kong residents to attend court hearings in both civil and criminal cases on the Mainland?  Whether barristers can hold out as experts in order to give testimony in local courts?  Whether there is any ad hoc admission mechanism to facilitate the barristers to handle cases locally?  Whether the ACLA can relay message to their members all over the Mainland regarding the possibility of mutual cooperation with the barristers?  (The Hong Kong Bar Association has signed cooperation agreements with 9 provinces and cities and the “Standard Contract” with Foshan and Zhongshan with special reference to tax arrangement.)  Whether it is possible for the barristers to work with the local lawyers inside the same firm in order to provide services to both Hong Kong and local residents? 

Reply: The ACLA expects to strengthen the exchange programs and extends the scope of cooperation.  Nevertheless it is beneficial for the lawyers to pass the State Judicial Examination in the clients’ interest.  Regarding the future arrangement and ways of cooperation, they need some time to explore these further.  Indeed at present it is not feasible for two parties to work together under the same firm, holding joint liability but having separate financial accountability.  The ACLA will peruse the “Standard Contract” signed with Foshan and Zhongshan and consider the issue.  They also suggest us to update our website so that their members can directly browse it in due course.


http://www.acla.org.cn
http://www.acla.org.cn/html/union/englishunion/briefintroduction.html
(G)
Peking University


Professor Hao Ping gave a brief introduction on the historical relationship of exchange between students of Hong Kong and those of the Peking University.  Education and training of barristers in Hong Kong was likewise introduced.


It was commented that the education system in China was comparable to that of Hong Kong’s, in that a standardized examination was mandatory for aspiring lawyers/barristers.  Some statistics about the Judicial Examination in China were mentioned: of the 360,000-200,000 applicants per year, only 4% manage to pass the examination, of which a large proportion do not become registered practitioners.  The analysis of the Judicial Examination revealed that the pass rate for Peking University students was about 50%, whereas those from other universities, such as the Renmin University of China and The China University of Political Science and Law had about a 30% passing rate.

Topics discussed: 

(i) Whether China’s Constitution and rule of law has room for further development.

Reply: The quality of the rule of law is extremely important.  The issue of constitutional law has been a topic of great concern in the last two years.  Advances have been made, for example, by writing into the Constitution provisions for protecting human rights, as well as the recognition of private property rights.  The heated debates on the latter subject demonstrates the concern that lawyers have regarding the Constitution.

(ii) China’s constitution is closely modeled on Soviet law, which opposes the separation of powers.  Has the empowerment of the judiciary been considered? 

Reply: It is stressed that power distribution in each country is different, owing to the different cultures and different historical backgrounds.

(iii) The strengthening of the Constitution has been considered, but the NPCSC’s power of interpretation is also very extensive. 

Reply: The NPC knows the Constitution best.  It would, as a matter of course, fall upon them to interpret the law.

(iv) Is there any mechanism for interpreting the Constitution where the need arises? 

Reply: Chinese nationals may write to their representatives to the NPC whereby bills may be put forward to the NPC for consideration by the provincial representatives.


http://www.pku.edu.cn
(H)

National Committee, Chinese People’s Political Consultative Conference


Topics which have been discussed include the following:

(i) This year is also the year of Deng Xiaoping Centenary.  One of the greatest achievement of Mr Deng is the promulgation of “One Country Two Systems” and the formulation of Basic Law.  Both the Central Government and the Chief Executive firmly uphold this idea and policy.  The Central Government always supports the administration of HKSAR.  Whenever there is any need, they will render necessary assistance to the HKSAR in order to help us overcome the difficulties like that encountered in the past.  Having learned from the experience, Hong Kong will finally solve its problems.  Hong Kong is diversified in its culture.  It is expected that all professional organizations and non-governmental organizations can assist the government to rule the place according to the law and create a harmonious society.  

(ii) Regarding the interpretation of the Basic Law, as the legal systems differ from each other, it is natural for people to have different understanding which finally led to several arguments over the issue. If we are sincere and whole-hearted in our attitude, we can finally find out a solution and reach a consensus.  One day people will feel proud to be a chinese.

(iii) Regarding the universal suffrage matter, the Basic Law has made relevant provisions.  In future we will have it.  Presently the environment is not favourable.  Another issue is one of the national identity.  Anyway, universal suffrage may not be able to solve the problems of running the government.  One-man-one-vote may not lead to the selection of the best candidate which is better than the previous one.  Some overseas example has illustrated it well. 

There is no provision of referendum in the Basic Law and it does not have any legal basis to claim one.  The NPC’s decision has already declined its proposal.  In fact, people will only resort to referendum when a country is facing important crisis that demands a universal consensus to solve the problem.  Furthermore Hong Kong is not a republican country but an administrative region.  Legally it has no basis to hold one.

(iv)Whether Hong Kong can be run smoothly and harmoniously, it depends greatly on our mutual cooperation and improvement.  Indeed the governance and election matters are two different issues which can be managed separately.  With more economic and commercial development in coming future, both parties will reach more consensus and compromise.  For the time being, many mainland entrepreneurs have gone to invest overseas and then encountered many problems.  Hong Kong people have more international exposure and can provide consultancy service to them.  Indeed there is much room for our expansion.  Nowadays though many mainlanders have received training abroad and returned, the number is still comparatively small as everywhere on the Mainland is in quest of talents.  Hong Kong people can further act as a middleman in this regard.

(v) Regarding the tax arrangement made with Foshan and Zhongshan with reference to the “standard contract”, they will reflect our views to the relevant authority and see if similar arrangement can be made in other areas or applicable to all places on the Mainland.

(vi)Regarding more concrete ways for the barristers to make contribution to the Mainland, they propose to us organizing more exchange programs or seminars with the Peking University, Tsinghua Unversity, other universities, tertiary institutions and legal bodies.  Through these channels, people will have more chances to communicate and exchange views on issues from various perspectives.  On the other hand, Hong Kong people should learn more about the Basic Law and get prepared.  They expect the barristers to contribute more to the political and constitutional development on the Mainland in future.


http://www.cppcc.gov.cn
(IV) Conclusion

During all the conferences, the Bar Association delegates have met many important and high-ranking officials of the Central Government and exchanged views on the hot topics and arrangements for further cooperation on a friendly and frank basis.  Delegates have been given a chance to learn and understand more about the judicial, legal and political systems and the governance on the Mainland.  We are encouraged to maintain more communication in order to promote mutual development on both sides in future.

Remarks:

For more information, please refer to the Chinese version of this report.  If there are any mistakes or errors, please enlighten the reporters Ms Abigail Wong and Ms Kitty Tsang directly in order to amend it if necessary.
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