The Hong Kong Bar Association’s Visit to Beijing

(31 October to 4 November 2001)

Summary of visit to Beijing

Barristers practicing in China

1. The main stream opinion is that upon entering the WTO, China has to oblige by the non-discrimination principle to all trading partners.  China has to protect its infant profession (who has only 5-6,000 lawyers who can offer service on foreign economic laws).   Hong Kong being a separate customs territory cannot be afforded better treatment than other customs territory.   

2. There is a minority opinion that there ought to be a way to resolve the problem of non-discrimination, in particular, Hong Kong must always be treated as party of China’s territory.   Further research is required in respect of places like the North America Free Trade Zone and the European Union.

3. There is a third kind of opinion, namely, individual Hong Kong lawyer can obtain certain privilege before China formally opens up its legal service market.    

Joint Examination of the law related professions

4. This will be a join examination of all law related professions (judges, procurator, and lawyers) in 2002.   

5. The main stream opinion is that this will not be opened to Hong Kong lawyers.    The reason is again the non-discrimination principle.

6. In addition, the Ministry of Justice was concerned with the question of those who had emigrated and had obtained foreign citizenship.  There will be a loophole if these people may have already been employed by foreign firms.

7. However, the Ministry of Justice has yet to establish a set of criteria for taking the examination.  The Ministry has no plans to employ Hong Kong lawyers as judges in China.

8. The Ministry of Justice has also not established a set of criteria of qualifications to take the examination when it opens up its legal services market.

Co-operation between Hong Kong and Chinese Lawyers

9. It was agreed that a joint conference between China, Hong Kong and Macau law associations to foster mutual exchange and communication should be held as soon as possible.

10. The delegation has also suggested that a system for regular exchange with local Chinese associations should be established.   This was regarded by ACLA as an easy objective to achieve.

11. Apart from the joint conference, Hong Kong barristers can give academic lectures and render assistance to individual local law associations.

12. Hong Kong barristers can arrange mainland lawyers or students to be trained on a short term basis in chambers of Hong Kong barristers.

13. The Association will organize donation of old law books to the Tsing Hua University law library.

Detailed modus operandi

14. In summary, Hong Kong Barristers cannot use his personal name to practise in Mainland but they may practise in Mainland through the following mode :-
(a)
The existing fly in, fly out arrangement.

(b)
After obtaining the title of “Hong Kong Law Lawyer” ( 香港法律師), arrangement of which has yet been established, be employed by a local firm in China.

Record of Meetings

1 November 2001

(9:30 am )

The All China Lawyers Association (“ACLA”) 中華全國律師協會

The delegation arrived at the office of the ACLA at 5th Floor, Qinglan Mansion, No. 24 Dongsi Shitiao, Beijing, and received warm welcome from the Vice President, Mr. Yu Ning (于寧) and others (Mr. Yuan Jiang (袁江), Deputy Secretary General; Madam Feng Xiu mei (馮秀梅, Deputy Secretary General, Madam LAN Hong (藍虹), Director/International Section).

Discussion was directed at the following :-

(1)
A joint conference of the ACLA, the Hong Kong Bar Association, the Hong Kong Law Society and the Macau Law Association.     

Parties were in agreement that this is a good idea.   

Mr. Yu Ning suggested that this should be held as soon as possible.   The next question is the objective such as opportunities of China’s entry into WTO.   Venue and timing could further be discussed.

(2)
Formation of a Great China Law Association comprising of the ACLA, the various local China Law Associations, the Hong Kong Bar, the Hong Kong Law Society, and the Macau Law Association.  

This idea was proposed by Mr. Dun Zheng kun(段正坤), the President of ACLA.   The idea was not to create a hierarchical system but to merely foster connection and exchange between various bodies, possibly with a rotation of chairman/president of each association as president of the new association.   

Mr. Yu Ning said the ACLA has no objection to formation of such an association.

(3)
  Provision of voluntary service by members of the Hong Kong Bar Association with members of the ACLA, in order to establish a foundation for mutual trust and co-operation.


Mr. Yu Ning said there was no problem and could be easily implemented.

(4) Possible service to be provided by Hong Kong barristers in China.

The Chairman explained the role of a barrister could include the provision of written legal opinion, to serve as arbitrators or advocates in arbitration, and to serve as advisers in preparation (although not representation) of parties in litigation.

(11:30 am )

Lunch with Mr. Zhang Rong shun (張榮順), Director General, Department of Legal Affairs, Hong Kong and Macao Affairs Office, State Council, PRC

Discussion was centered upon the possibility of barristers practising in China.  Mr. Zhang explained the major obstacle is Hong Kong being a separate customs territory, other nations and customs territories would ask for the same treatment should there be any favourable treatment rendered to Hong Kong Barristers.

(2:30 pm)

Attending a civil trial at the Second Middle People’s Court 

The delegation attended a claim for repayment of loans under two agreements for over RMB10 million.

(3:30 pm)

Supreme People’s Court

The delegation paid a courtesy call to the Supreme People’s Court and was warmly greeted by the Vice President, Mr. LI Guo guang(李國光).

Mr. Li gave an introduction of the work of the Supreme People’s Court.  

Mr. Li also clarified that there was no conflicts between the Supreme Peoples’ Court and the Supreme People’s  Procuratorate in relation to judicial interpretations of the laws. 

(5:30 pm)

Meeting with the Ministry of Justice

The delegation was greeted by the Minister of Justice, Mr. Zhang Fu xin(張福森) and his director-generals and this was followed by dinner. 

The Chairman asked whether the mode of practice through chambers system by Hong Kong Barristers may be acceptable for Hong Kong Barristers to practise in China.   Hong Kong Barristers are specialist lawyers and could provide service in various areas.    There was also agreement in principle of a joint conference between the ACLA and Hong Kong and Macau lawyers association and more exchange between Hong Kong and Chinese lawyers.

A frank exchange took place where it was clarified that :-

(1)
The principle is that foreign firms could not employ any Chinese lawyers because the local lawyer population who could practise foreign economic laws is about 5-6,000.     Any relaxation along this front would jeopardise the success in building up local chinese lawyers who could specialise in practise foreign economic laws.

(2) 
The other principle is that there can be no partnership between Chinese law firms and foreign law firms, for the same reason under (1).

(3)
There can be no preferential treatment to Hong Kong lawyers including barristers because there would be demands from other separate customs territories or nations for the same treatment.

(4)
It is difficult for the next year’s open examinations be open to Hong Kong lawyers for the same reason as stated under (3).

(5)
The new legislation regulating lawyers would not contain any restrictions on the existing fly in- fly out arrangement.

(6)
The Ministry of Justice had no objection to more exchange between Hong Kong and Chinese lawyers.

2 November 2001

(9:00 am)

Meeting with Supreme People’s Procuratorate

The delegation was warmly greeted by Mr. Zhang Xiong(張穹), Deputy Procurators General.  

Mr. Zhang Xiong gave an introduction to the system of the Supreme People’s Procuratorate.   

Mr. Zhang also explained that there was no conflicts between the Supreme Peoples’ Court and the Supreme People’s  Procuratorate in relation to judicial interpretations of the laws.   Any difference in opinion of interpretation is only natural with a large system as China has.

(10:30 am)

Visit to the NPC Legislative Affairs Commission

The Delegation was warming greeted by Mr. Qiao Hizoyang (喬曉陽), Vice Chairman of the Legislative Affairs Commission of the National People’s Congress and was treated with lunch.

Mr. Qiao also explained that there is a problem with Hong Kong Barristers practising in China because Hong Kong is a separate customs territory.  Any favourable treatment from Hong Kong would receive the same type of demand from other nations or separate customs territories.

It would not be possible for the NPC to direct private contracts to contain arbitration clauses giving exclusive jurisdiction to Hong Kong for arbitration.

It was also clarified that the HKSAR Basic Law Committee would be consulted under the following four situations :-

(a) where it is considered that the filing local legislations may not comply with the Basic Law ;

(b) where there is amendment to the Constitution of China that may affect the Basic Law ;

(c) prior to the NPC interpreting the Basic Law ;

(d) prior to amendment of the Basic Law. 

(3:30 pm)

Visit to Tsing Hua University

The Delegation was met by Professor Wang Cheng guang(王晨光), Vice Dean of the Tsinghua University Law School, various lecturers and students.

Professor Wang welcomed opportunites for further exchange.

Some students explained the concern that the Hong Kong Barristers if allowed to practise in China would reduce the opportunity of the local students.

The Delegation was then led to visit the law library.  

The Chairman agreed to arrange donation of old law books to the law library of the Tsinghua University Law School.
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